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This  section  of  the  FEDERAL  REGISTER 
contains  regulaU^  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulatiorts,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 

Applications,  Requests,  Submittals, 
Delegations  of  Authority,  and  Notices 
of  Acquisition  of  Control;  Procedures 
Regarding  Publication  of  Notices  FHed 
Under  the  Change  in  Bank  Control  Act 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC”). 
action:  Final  rule. 

summary:  After  publishing  a  proposed 
rule,  the  FDIC  is  amending  Part  303  of 
Title  12,  Code  of  Federal  Regulations 
(“CFR”),  primarily  to  implement  certain 
amendments  to  the  Change  in  Bank 
Control  Act  ("CBCA”)  made  by  section 
1360  of  the  Anti-Drug  Abuse  Act  of  1986, 
Pub.  L  9&-570.  Under  the  rule,  the  FDIC 
may  waive  the  newspaper  publication  or 
comment  solicitation  requirements  of  12 
CFR  303.4(b)(2)(ii)  or  may  act  on  a 
proposed  change  in  control  prior  to  the 
expiration  of  t^  public  comment  period 
only  if  the  FDIC  makes  a  written  ^ding 
that  newspaper  publication  or  comment 
solicitation  would  seriously  threaten  the 
safety  or  soundness  of  the  bank  to  be 
acquired.  In  other  circumstances,  the 
FDIC  may,  for  good  cause,  shorten  the 
public  comment  period  to  a  period  of  not 
less  than  ten  days.  The  rule  also 
provides  for  publication  and  solicitation 
of  comment  in  situations  in  which  notice 
has  not  been  Hied  pursuant  to  the 
CBCA. 

EFFECTIVE  DATE:  December  27. 1988. 

FOR  FURTmR  INFORMATION  CONTACT: 

Katharine  H.  Haygood.  Smior  Attorney. 
(202)  898-3732.  Claude  A.  RoUin, 
Attorney.  (202)  898-3985,  Legal  Division; 
or  Karl  Krichbaum,  Section  Chief, 
Applications  Section,  (202)  898-6758, 
Division  of  Bank  Supervision.  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  NW.,  Washington,  DC  20429, 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  rule  does  not  create  any  new 
reporting  or  recordkeeping 
requirements,  nor  would  it  modify  any 
existing  reporting  or  recordkeeping 
requirements. 

Discussion 

On  October  27, 1986,  the  President 
signed  into  law  the  Anti-Drug  Abuse  Act 
of  1986,  Pub.  L  99-570.  Section  1360  of 
this  Act  (hereinafter  the  “statutory 
amendment”)  makes  several 
amendments  to  the  CBCA  which  require 
a  revision  of  the  FDlC’s  implementij^ 
regulations.  On  September  22, 1988,  Ibe 
FDIC  published  a  proposed  rule  (53  FR 
36464)  recommending  changes  to  its 
existing  publication  requirements.  Only 
two  comments  on  that  proposed  rule 
were  received  (both  approving  of  the 
proposed  changes),  and  the  amendments 
are  being  enacted  substantially  as 
proposed. 

Mor  to  the  statutory  amendmenL  the 
CBCA  did  not  require  notice  to.  or 
solicitation  of  comments  from,  the  public 
in  connection  with  a  change  in  bank 
control  notice  filed  under  the  CBCA.  The 
FDlC’s  regulation,  at  12  CFR 
303.4(b)(2)(i)  did,  however,  require 
persons  seeking  to  acquire  a  bank  to 
publish  an  announcement  and,  as  part  of 
that  announcement  to  solicit  public 
comment  on  the  proposed  acquisition. 

The  statutory  amendment  provides 
that  the  appropriate  federal  banking 
agency  shall,  within  a  reasonable 
period,  publish  notice  of,  and  solicit 
comments  on.  a  proposed  acquisition. 

As  stated  in  the  proposed  rule,  the  FDIC 
believes  that  its  pre-existing  regulation, 
requiring  acquiring  persons  to  publish 
notice  of,  and  solicit  comments  on,  the 
proposed  acquisition  within  specified 
time  periods  (generally  within  twenty 
days  of  acceptance  of  the  notice  by  the 
FDIC),  satisfies  the  basic  publication 
requirements  of  the  statutory 
amendment.  The  FDIC  is,  consequently, 
not  changing  the  existing  basic 
requirements  for  publication  or 
solicitation  of  comments  regarding  the 
proposed  acquisition. 

liie  statutory  amendment  also 
provides  that  the  FDIC  may  waive  the 
required  publication  and  solicitation  of 
comments  only  if  the  FDIC  determines 
in  writing  that  such  publication  or 
solicitation  would  seriously  threaten  the 


safety  or  sotmdness  of  the  bank  to  be 
acquired.  The  FDIC  is  amending  its 
regulation,  which  ciurently  allows 
discretion  both  for  waiving  and 
shortening  the  comment  period,  to  bring 
it  into  conformance  with  the  statutory 
standard.  The  amended  regulation 
allows  waiver  of  publication  or 
comment  solicitation,  as  well  as  FDIC 
action  on  a  proposed  acquisition  prior  to 
the  expiration  of  the  comment  period, 
only  if  the  FDIC  determines  in  writing 
that  publication  or  comment  solicitation 
would  seriously  threaten  the  safety  or 
soundness  of  the  bank  to  be  acquired. 
One  such  situation  in  which  publication 
or  comment  solicitation  could  seriously 
threaten  the  safety  or  soundness  of  the 
bank  to  be  acquired  is  when  the  FDIC 
must  act  imm^iately  in  order  to  prevent 
the  probable  failure  of  the  bank  to  be 
acquired.  The  new  regulation  provides 
the  FDIC  with  limited  discretion  to 
shorten  the  public  comment  period  in 
circumstances  not  affecting  die  safety  or 
soundness  of  the  bank  to  be  acquired. 
The  FDIC  may  shorten  the  public 
comment  period,  to  not  less  than  ten 
days,  if  there  is  good  cause  for  such 
action;  good  cause  will  exist  only  if 
FDIC  determines  that  circumstances 
beyond  the  control  of  the  acquiring 
persons  warrant  such  action. 

In  the  proposal,  the  FDIC  requested 
comment  on  whether  to  amend  the 
provision  requiring  that  publication  be 
made  only  after  acceptance  of  the  notice 
of  acquisition.  Comment  was  requested 
on  wbet^r  to  permit  publication,  with 
FDIC  permission,  up  to  ten  days  prior  to 
the  filing  of  the  notice  of  acquisition,  but 
no  later  than  ten  days  after  acceptance 
by  the  appropriate  FDIC  regional  office, 
llie  FDIC  has  determined  not  to  make 
such  an  amendment  since  it  believes 
that  such  a  provision  would  have  limited 
utility  and  that  the  ability  to  shorten  the 
time  period  to  ten  days  for  good  cause 
will  likely  accommodate  most  cases 
needing  such  a  provision. 

Changes  are  also  being  made  in 
regard  to  acquisitions  which  do  not 
comply  with  the  CBCA,  for  example,  in 
a  situation  when  notice  of  an  acquisition 
is  filed  subsequent  to  the  acquisition. 
The  new  regulation  specifies  procedures 
where  the  FDIC  deems  such  publication 
and  comment  to  be  advisable. 

Since  the  regulation  is  procedural  in 
nature  and  since  it  allows  for  a  shorter 
publication  period  in  some  cases,  the 
Board  has  determined  that,  rather  than 
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applying  a  thirty-day  delayed  effective 
date,  there  is  good  cause  to  make  the 
regulation  effective  on  publication  in  the 
Federal  Register. 

Regulatory  Flexibility  Act 

In  the  proposed  rule,  the  Board  of 
Directors  of  the  FDIC  certiHed  that  the 
amendments  would  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  In  light  of  the  above-noted 
certification,  the  Regulatory  Flexibility 
Act  requirement  of  5  U.S.C.  604  that  a 
final  regulatory  flexibility  analysis  be 
prepared  does  not  apply. 

List  of  Subjects  in  12  CFR  Part  303 

Administrative  practice  and 
procedure,  Authority  delegation.  Bank 
deposit  insurance.  Banks,  banking, 
Federal  Deposit  Insurance  Corporation. 

For  the  reasons  stated  in  this  notice, 
and  pursuant  to  the  FDIC’s  authority 
under  section  13  of  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j)(13)),  the 
FDIC  amends  12  CFR  Part  303  as 
follows: 

PART  303— APPUCATIONS, 
REQUESTS.  SUBMITTALS, 
DELEGATIONS  OF  AUTHORITY,  AND 
NOTICES  OF  ACQUISITION  OF 
CONTROL 

1.  The  authority  citation  for  Part  303  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  37a  1813, 1815, 1816, 
1817(j).  1818, 1819  (“Seventh"  and  ‘Tenth"), 
182a  1829: 15  U.S.C.  1607. 

2.  Section  303.4  is  amended  by 
revising  paragraph  (b)(3)  and  adding 
paragraph  (b)(6)  to  read  as  follows: 

§  303.4  Change  in  bank  controL 
«  *  «  *  * 

(b)  *  *  * 

(3)(i)  In  acting  upon  a  proposed 
change  in  control,  the  FDIC  shall 
consider  all  public  comments  received 
within  twenty  days  following  the 
required  newspaper  publication.  At  the 
FDIC’s  option,  conunents  received  after 
this  twenty-day  period  may  be,  but  need 
not  be,  considered. 

(ii)  If  the  FDIC  determines  in  writing 
that  the  newspaper  publication  or 
comment  solicitation  requirements  of 
this  paragraph  would  seriously  threaten 
the  safety  or  soundness  of  the  bank  to 
be  acquired,  including  situations  where 
the  FDIC  must  act  immediately  in  order 
to  prevent  the  probable  failure  of  the 
bank  to  be  acquired,  then  the  FDIC  may: 

(A)  Waive  the  publication 
requirement. 


(B)  Waive  the  public  comment 
solicitation  requirement,  or 

(C)  Act  on  the  proposed  change  in 
control  prior  to  the  expiration  of  the 
public  comment  period. 

(iii)  In  other  circumstances,  for  good 
cause,  the  FDIC  may  shorten  the  public 
comment  period  to  a  period  of  not  less 
than  ten  days.  Such  good  cause  will 
exist  only  if  the  FDIC  determines  that 
circumstances  beyond  the  control  of  the 
acquiring  person  or  persons  warrant  a 
shorter  period. 

***** 

(6)(i)  Whenever  a  notice  of  a  proposed 
acquisition  of  control  is  not  filed  in 
accordance  with  the  Change  in  Bank 
Control  Act  of  1978  and  these 
regulations,  the  acquiring  person(s) 
shall,  within  ten  days  of  being  so 
directed  by  the  FDIC,  publish  an 
announcement  of  the  acquisition  of 
control  in  the  business  section  of  a 
newspaper  having  general  circulation  in 
the  community  in  which  the  home  office 
of  the  bank  involved  is  located.  In  a 
community  in  which  there  is  no  daily  or 
weekly  community  newspaper,  the 
required  newspaper  announcement  may 
be  published  in  a  county-wide 
newspaper  (in  the  county  in  which  the 
bank’s  home  office  is  located)  or,  if  there 
is  no  county-wide  newspaper,  in  a  state¬ 
wide  newspaper. 

(ii)  The  newspaper  announcement 
shall  contain  the  name(s)  of  the 
acquirerfs),  the  name  of  the  bank 
involved,  and  the  date  of  the  acquisition 
of  the  stock.  The  announcement  shall 
also  contain  a  statement  indicating  that 
the  FDIC  is  currently  reviewing  the 
acquisition  of  control.  The 
announcement  shall  also  state  that  any 
person  wishing  to  comment  on  the 
change  in  control  may  do  so  by 
submitting  written  comments  to  the 
Regional  Director  of  the  FDIC  at  (give 
address  of  the  regional  office)  within 
twenty  days  following  the  required 
newspaper  publication. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC  this  13th  day  of 
December,  1968. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

(FR  Doa  88-29569  Filed  12-23-88;  6:45  am) 
BtLUNQ  CODE  6714-ei-M 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  123 
Disaster  Loans 

agency:  Small  Business  Administration 
(SBA). 


ACTION:  Emergency  final  rule. 

SUMMARY:  This  rule  implements  Pub.  L. 
100-590,  which  authorizes  SBA  to 
extend  economic  injury  disaster 
assistance  to  counties  contiguous  to 
those  counties  determined  to  be  disaster 
areas  by  the  President,  the  Secretary  of 
Agriculture  or  the  SBA  Administrator. 
The  rule  also  authorizes  physical 
disaster  assistance  to  contiguous 
counties. 

DATES:  Effective  December  27, 1988. 
Comments  are  due  on  or  before 
February  27, 1989. 

ADDRESS:  Written  comments  may  be 
sent  to  Bernard  Kulik,  Deputy  Associate 
Administrator  for  Disaster  Assistance, 
Small  Business  Administration,  1441  L 
Street  NW.,  Room  820,  Washington,  DC 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Kulik,  Deputy  Associate 
Administrator  for  Disaster  Assistance, 
(202)  653-6879. 

SUPPLEMENTARY  INFORMATION:  Section 
123.2(b)  of  Title  13,  Code  of  Federal 
Regulations  (CFR)  serves  notice  that  the 
emergency  nature  of  the  disaster 
program  may  occasionally  require  the 
promulgation  of  an  emergency  final  rule. 
Such  an  emergency  has  now  arisen. 

On  November  4, 1988,  the  President 
approved  Pub.  L  100-590  (effective  as  to 
disaster  loans  on  August  1, 1988,  per 
section  137)  which,  among  other  things, 
defines  the  term  “an  area  affected  by  a 
disaster’’  in  section  7(b)(2)  of  the  Small 
Business  Act  (15  U.S.C.  636(b)(2))  to 
include  not  only  the  counties  declared 
(determined)  by  the  President,  the 
Secretary  of  Agriculture  or  the 
Administrator  of  SBA  as  disaster  areas, 
but  also  “the  counties  contiguous 
thereto"  (Pub.  L 100-590,  section  119). 

Because  this  legislation  extends  the 
benefits  of  the  disaster  assistance 
program  to  those  areas  which  were 
previously  ineligible,  it  would  be 
inappropriate  to  withhold  this 
assistance  during  the  current  disaster 
season  for  the  length  of  time  required  to 
follow  the  usual  procedure  of  publishing 
a  notice  of  proposed  rulemaking, 
followed  by  a  comment  period,  and 
eventually  a  final  rule.  Moreover,  any 
further  disasters  occurring  during  this 
period  would  require  a  wasteful 
duplication  of  effort,  to  extend  the 
disaster  assistance  to  the  areas  newly 
added  by  Pub.  L.  100-590.  As  an 
emergency  final  regulation,  any 
problems  that  arise  from  this  regulation 
in  the  near  future  can  be  corrected 
before  the  regulation  is  published  in 
final  form. 
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The  current  regulatory  deHnition  of 
"Disaster  Area”  (13  CFR  123.3)  does  not 
distinguish  between  disaster  areas 
declared  (or  determined)  by  SBA,  the 
Secretary  of  Agriculture  or  the 
President.  The  new  law,  however, 
requires  SBA  to  make  a  distinction 
between  major  disasters  declared  by  the 
President,  and  disasters  declared  by  the 
Secretary  of  Agriculture  or  the 
Administrator  of  SBA.  For  major 
disasters  declared  by  the  President,  the 
disaster  areas  as  determined  by  the 
Federal  Emergency  Management 
Agency  (FEMA)  constitute  the  disaster 
area  for  purposes  of  physical  disaster 
assistance  under  the  Small  Business 
Act,  section  7(b)(1),  15  U.S.C.  636(b)(1), 

i.e.,  loans  to  repair  or  replace  disaster- 
damaged  property.  SBA  caimot,  by 
regulation,  enlarge  on  FEMA’s 
determination  under  its  authority. 
However,  for  purposes  of  Economic 
Injury  Disaster  Loans  (EIDLs)  in  such 
Pi’esidentially  declared  disasters,  SBA’s 
new  statute  includes  in  the  relevant 
disaster  areas  the  FEMA-determined 
counties  as  well  as  the  counties  (or 
other  political  subdivisions)  contiguous 
thereto. 

Accordingly,  the  definition 
promulgated  here  defines  disaster  areas 
in  Presidentially  declared  disasters 
twofold:  for  physical  disaster  assistance 
the  FEMA-determined  counties  (or  other 
political  subdivisions),  and  for  EIDLs,  in 
additional  counties  (or  other  political 
subdivisions)  contiguous  thereto. 

No  such  bifurcation  is  required  for 
disasters  declared  or  designated  by  SBA 
or  by  the  Secretary  of  Agriculture.  At  a 
Governor’s  request,  SBA  will  publish  a 
disaster  declaration  for  both  physical 
injury  and  EIDL  assistance  in  both 
declared  and  contiguous  counties  if  the 
requisite  minimum  damage  is  found.  If 
the  damage  is  insufficient  to  warrant  a 
disaster  declaration,  and  the  Governor 
certifies  to  substantial  economic  injury 
to  small  business  concerns,  warranting 
Federal  subsidy  loans  pursuant  to 
section  7(b)(2)(D)  of  the  Act  (15  U.S.C. 
636(b)(2)(D)),  SBA  will  publish  a  notice 
of  disaster  designation  in  the  Federal 
Register  (13  CFR  123.23).  Thereafter, 
SBA  will  make  EIDLs  available  in 
declared  and  contiguous  coimties  to 
qualifying  small  concerns  and 
agricultural  cooperatives  without  credit 
available  elsewhere.  When  the 
Secretary  of  Agriculture  designates  a 
disaster  area  pursuant  to  the 
Consolidated  Farm  and  Rural 
Development  Act,  7  U.S.C.  1961,  SBA 
will  make  EIDLs  available  pursuant  to 
section  7(b)(2)(B)  of  the  Small  Business 
Act  to  qualifying  small  concerns  and 
agricultural  cooperatives  located  in 


designated  counties  as  well  as  named 
adjacent  counties. 

The  term  “contiguous”  has  variously 
been  construed  by  the  courts  as 
touching,  in  actual  contact,  physically 
joined  as  a  single  unit,  adjacent, 
bordering  on  each  other,  abutting,  etc., 
depending  sometimes  on  the  context 
Construing  a  statute  authorizing 
creation  of  an  airport  authority  by  “any 
two  or  more  contiguous  counties,”  the 
Supreme  Court  of  Appeals  of  West 
Virginia  interpreted  “contiguous 
counties”  to  mean  a  “compact  territorial 
unit  (within  an  unbroken  boundary) 
wherein  at  least  one  territorially 
bounded  (sic)  one  other  such  county.” 
[State  V.  Brown.  151  W.Va.  887, 157  S.E. 
2d  850, 1967.)  ^A  adopts  a  similar 
deHnition,  but  permits  contiguous 
counties  to  be  separated  by  a  body  of 
water  measuring  not  more  them  one  mile 
between  such  counties. 

SBA  has  determined  that  this 
proposed  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291 
because  it  would  not  have  an  annual 
impact  on  the  national  economy  of  $100 
million  or  more.  In  this  regard,  SBA 
estimates  that  in  Fiscal  Year  ’89  the 
Agency  will  make,  in  contiguous 
counties,  between  22  and  50  EIDLs  for  a 
total  of  between  $1.3  and  $1.6  million, 
and  between  10  and  30  physical  injury 
assistance  loans  for  a  total  of  between 
$275,000  and  $550,000. 

The  rule  will  not  result  in  an  increase 
in  costs  for  consumers,  individual 
industries,  geographic  regions.  Federal, 
State  or  local  government  agencies 
(other  than  possible  losses  to  SBA  from 
these  additional  loans).  Further,  the  rule 
will  not  have  an  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  international 
competitiveness  of  U.S.  based 
businesses. 

For  the  purpose  of  compliance  with 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq^  this  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
indicated  above,  we  estimate  for  FY  ’89 
an  increase  in  disaster  loans  of  22  to  50 
EIDLs,  representing  between  5  and  10% 
of  the  estimated  total  and  an  additional 
10  to  30  physical  injury  assistance  loans 
out  of  an  estimated  total  of  13,000.  Since 
SBA  approves  about  25%  of  all  EIDL 
applications,  and  about  75%  of  physical 
injury  assistance  applications,  the  total 
number  of  applications  under  the 
expanded  defrnition  could  be  as  high  as 
100-250.  The  follo'wing  analysis  of  this 
.  definition  is  provided  within  the  context 
of  the  review  prescribed  by  the 
Regulatory  Flexibility  Act  (5  U.S.C.  604). 


1.  The  emergency  rule  is  required  to 
make  the  benefits  of  the  new  law 
available  to  disaster  victims  as  soon  as 
possible.  Its  objective  is  to  extend  SBA 
disaster  loan  assistance  available  in 
declared  (designated)  counties,  to  the 
counties  contiguous  thereto. 

2.  Because  of  the  emergency  character 
of  this  final  rule,  no  notice  of  proposed 
rule  making  was  published.  However, 
comments  are  invited  as  indicated 
above,  and  will  be  considered  when  this 
rule  is  republished  in  final  form,  together 
with  other  regulations  required  to 
implement  SBA’s  new  authority. 

3.  As  explained  above,  the  word 
“contiguous”  is  capable  of  several 
definitions  (ot  has  several  synonyms). 
Among  them,  SBA  has  chosen  one  that 
most  closely  carries  out  the  intent 
expressed  in  the  relevant  conference 
report  (H.  Rept.  100-1029  on  H.R.  4174; 
Oct.  3, 1988): 

*  *  *  to  provide  disaster  assistance  to 
victims  of  the  disaster  who  are  in  counties 
adjacent  to  disaster  declared  areas  even  if 
the  damage  was  not  so  large  as  to  warrant  a 
declaration  or  designation  in  their 
county  *  *  * . 

Accordingly,  SBA’s  definition  includes 
as  contiguous  counties  that  are 
separated  by  a  minor  body  of  water  (not 
exceeding  one  mile  of  separation),  while 
counties  separated  by  wider  expanses 
of  water,  such  as  the  Great  Lakes  or 
Chesapeake  Bay,  are  not  considered 
adjacent,  irrespective  of  boundaries 
touching  under  water. 

SBA  hereby  certifies  that  this  rule 
does  not  have  federalism  implications 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with 
Executive  Order  12612. 

Paperwork  Reduction  Act 

For  purposes  of  the  Paperwork 
Reduction  Act,  Pub.  L  96-511, 44  U.S.C 
Ch.  35,  SBA  certifies  that  this  regulation 
will  not  impose  any  reporting  or 
recordkeeping  requirements. 

List  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance.  Loan  programs/ 
business.  Small  businesses. 

Accordingly,  pursuant  to  section 
5(b)(6)  of  the  Small  Business  Act,  15 
U.S.C.  634(b)(6),  Title  13,  CFR,  is  hereby 
amended  as  follows: 

1.  ’The  authority  citation  for  Part  123  is 
revised  to  read  as  follows: 

Authority:  Sections  S(b)(e),  7  (b),  (c),  (f)  of 
the  Small  Business  Act,  15  U.S.C. 

§S  634(b)(6).  636  (b).  (c),  (f):  Pub.  L  100-590. 
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§  123.3  [Amended] 

2.  Section  123.3  Definitions  is 
amended  by  revising  the  deHnition  of 
“Disaster  Area”  to  read  as  follows: 

***** 

Disaster  Area:  (a)  Except  as  provided 
in  paragraph  (b)  below,  an  area  which 
has  been  declared  or  designated  as  such 
by  the  Administrator  of  SBA,  because  of 
damage  suffered  as  a  result  of  a 
physical  disaster,  or  by  the  Secretary  of 
Agriculture  in  accordance  with  section 
7(b)(2)(B)  of  the  small  Business  Act  (15 
U.S.C.  636(b)(2)(B)),  and  the  counties  or 
other  political  subdivisions  contiguous 
thereto. 

(b)  For  major  disasters  declared  by 
the  l^esident,  the  disaster  area  as 
determined  by  the  Federal  Emergency 
Management  Agency  constitutes  the 
disaster  area  for  purposes  of  SBA 
physical  disaster  assistance  pursuant  to 
Subpart  B  of  this  part.  However,  for 
purposes  of  Economic  Injury  Disaster 
Assistance  in  such  disasters  pursuant  to 
Subpart  C  of  this  part,  the  disaster  area 
also  includes  counties  or  other  smaller 
political  subdivisions  contiguous 
thereto. 

(c)  For  purposes  of  this  definition, 
contiguous  counties  or  other  political 
subdivisions  are  those  whose  land  areas 
abut  the  land  area  of  the  declared 
county  without  geographic  separation 
other  than  by  a  minor  body  of  water,  not 
to  exceed  one  mile  between  such 
counties. 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59.002  and  59.008.) 

James  Abdnor, 

Administrator 

Date:  November  30, 1988. 

(FR  Doc  88-29667  Filed  12-23-88;  8:45  am] 
MLLmQ  CODE  t02$-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  315  and  615 

[Docket  No.  81255-8255] 

Determination  of  Bona  Fide  Motor- 
Vehicle  Manufacturer 

agency:  International  Trade 
Administration,  Commerce. 
action:  Final  rule. 

SUMfclARY:  The  regulations  currently 
codified  at  Part  615  of  Chapter  VI  of 
Title  15  of  the  Code  of  Federal 
Regulations  (CFR)  are  redesignated, 
nomenclature  changes  are  made,  and 
Chapter  VI  is  vacated  to  reflect  the 
transfer  to  the  International  Trade 


Administration  of  the  responsibility  for 
the  implementation  of  the  Agreement 
Concerning  Automotive  Products 
between  the  United  States  and  Canada 
and  certiHcation  of  qualified  applicants 
as  bona  Hde  motor  vehicle 
manufacturers.  The  authority  to 
promulgate  regulations,  formerly 
delegated  to  the  Director  of  the  Bureau 
of  Industrial  Economics,  was  delegated 
by  the  Secretary  of  Commerce  to  the 
Under  Secretary  for  International  Trade 
as  a  result  of  the  abolishment  of  the 
Bureau  of  Industrial  Economics  and  a 
realignment  of  the  Department  of 
Commerce's  industry-related  functions. 
This  redesignation  simply  conforms  the 
codification  of  the  regidations  in  the 
CFR  to  existing  Department  of 
Commerce  organization  and  functions. 
EFFECTIVE  DATE:  December  27. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jean  D.  Leslie,  Management  Analyst, 
Management  Services  Division,  Office  of 
Organization  and  Management  Support, 
Room  4001,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  (202) 
377-3285. 

SUPPLEMENTARY  INFORMATION:  The 

responsibilities  of  the  Secretary  of 
Commerce  relating  to  the  development, 
maintenance  and  publication  of  a  list  of 
bona  fide  motor-vehicle  manufacturers 
and  the  authority  to  promulgate  rules 
and  regulations  pertaining  thereto  have 
been  delegated  to  the  Under  Secretary 
for  International  Trade,  pursuant  to 
Amendment  6,  effective  January  22, 

1984,  of  Department  of  Commerce 
Organization  Order  10-3,  as  amended, 
effective  February  16, 1982,  with  power 
of  redelegation.  Amendment  8,  dated 
January  22, 1984,  of  Department 
Organization  Order  40-1  of  February  16, 
1982  reflects  the  transfer  to  the 
International  Trade  Administration  of 
responsibility  relating  to  implementation 
of  the  Agreement  Concerning 
Automotive  Products  between  the 
United  States  and  Canada  and 
certification  of  qualified  applicants  as 
bona  fide  motor  vehicle  manufacturers. 
On  January  22, 1984,  (49  FR  4538)  the 
Assistant  Secretary  for  Administration 
revoked  Department  Organization 
Orders  35-5 A  of  January  2, 1980,  as 
amended  and  35-5B  of  December  6, 

1982,  and  35-8  and  35-10,  both  dated 
April  22, 1982,  abolishing  the  Bureau  of 
Industrial  Economics. 

By  these  rules  and  subsequent 
issuance  of  these  rules  (e.g.  Department 
Organization  Order  10-3,  as  amended, 
effective  June  7. 1988,  and  Department 
Organization  Order  40-1,  of  June  7, 
1988),  the  Under  Secretary  for 
International  Trade  is  redesignating 


final  regulations  which  are  identical  in 
substance  to  and  supersede  the 
regulations  at  15  CFR  part  615. 

Regulations  on  Determination  of  Bona 
Fide  Motor-Vehicle  Manufacturer  will 
be  published  in  Chapter  III,  Part  315,  of 
15  CFR.  This  final  rule  is  consistent  with 
the  authority  delegated  in  Department 
Organization  and  Function  Order  10-3 
to  the  Under  Secretary  for  International 
Trade  under  Hcadnote  2,  subpart  B,  part 
6,  schedule  6  of  the  Tariff  Schedules  of 
the  Uni  ted  States  (19  U.S.C.  1202)  and 
authority  to  promulgate  rules  and 
regulations  pertaining  thereto  under 
Section  501(2)  of  Title  V  of  the 
Automotive  ftoducts  Trade  Act  of  1965 
(19  U.S.C.  2031).  This  authority  formerly 
delegated  to  the  Director  of  the  Bureau 
of  Industrial  Economics  was  delegated 
by  the  Secretary  of  Commerce  to  the 
Under  Secretary  for  International  Trade 
as  a  result  of  tlie  abolishment  of  the 
Bureau  of  Industrial  Economics  and  a 
realignment  of  the  Department  of 
Commerce's  industry-related  functions. 

Because  this  rulemaking  document 
concerns  agency  organization  and 
management,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  regulatory  impact  analysis  has  to 
be  or  will  be  prepared. 

Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  no  regulatory 
flexibility  analysis  has  to  be  or  will  be 
prepared  for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a)). 

This  final  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612.  This  rule  does  not  contain 
collections  of  information  for  purposes 
of  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  15  CFR  Parts  315  and 
615 

Canada,  Imports,  Motor  vehicles. 

Date:  December  20, 1988. 

Joan  M.  McEntee, 

Deputy  Undersecretary  for  International 
Trade. 

Date:  December  20, 1988. 

Robert  Ortner, 

Under  Secretary  for  Economic  Affairs. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  Title  15  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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1.  Part  615  of  Chapter  VI  is 
redesignated  as  Part  315  of  Subchapter 
A  of  Chapter  III  and  amended  and 
Chapter  VI  is  vacated  as  follows: 

CHAPTER  VI— [REMOVED] 

PART  615~[REDESIGNATED  AS 
PART  315] 

PART  315— [REDESIGNATED  FROM 
PART  615  AND  AMENDED] 

2.  The  authority  citation  for  Part  315  is 
revised  to  read  as  follows: 

Authority:  Headnote  2,  subpart  B,  part  6, 
schedule  6,  Tariff  Schedules  of  the  United 
States  (19  U.S.C  1202);  sec.  501(2)  of  Title  V. 
Automotive  Products  Trade  Act  of  1965  (19 
U.S.C.  2031). 

§  315.1  [Amended! 

3.  In  the  last  sentence  of  §  315.1 
“Director,  Bureau  of  Industrial 
Economics”  is  removed  and  the 
following  is  added  in  its  place:  “Under 
Secretary  for  International  Trade”  and 
the  words  “Department  of  Commerce 
Organization  Order  35-5A  of  January  3, 
1980  (45  FR  6146)”  is  removed  and  the 
following  is  added  in  its  place: 
“Department  of  Commerce  Organization 
Order  40-1,  Amendment  9  of  January  22, 
1984  (49  FR  4538).” 

4.  Paragraph  (b)  of  §  315.2  is  revised  to 
read  as  follows: 

§315.2  Definitions 
***** 

(b)  “Under  Secretary”  means  Under 
Secretary  for  International  Trade  of  the 
Department  of  Commerce,  or  such 
official  as  may  be  designated  by  the 
Under  Secretary  to  act  in  his  or  her 
behalf. 

***** 

5.  In  paragraph  (d)  of  §  315.2  the  word 
“Director”  is  changed  to  read  “Under 
Secretary”  wherever  it  appears. 

§  315.3  [Amended] 

6.  In  §  315.2  the  word  “Director”  is 
changed  to  read  “Under  Secretary” 
wherever  it  appears  and  the  address  at 
the  end  of  the  section  is  revised  to  read 
as  follows:  U.S.  Department  of 
Commerce,  International  Trade 
Administration,  Office  of  Automotive 
Industry  Affairs — ^APTA,  14th  & 
Constitution  Avenue,  NW.,  Room  4036, 
Washington,  DC  20230. 


§315.4  [Amended] 

7.  In  paragraphs  (a),  (b),  and  (c)  of 

§  315.4  the  word  “Director”  is  changed 
to  read  “Under  Secretary”  wherever  it 
appears. 

§315.5  [Amended] 

8.  In  §  315.5  the  word  “Director"  is 
changed  to  read  “Under  Secretary.” 

[FR  Doc.  88-29587  Filed  12-23-88;  8:45  am] 
BILLING  CODE  3510-M 

FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

Using  Energy  Cost  and  Consumption 
Information  Used  in  Labeiing  and 
Advertising  of  Consumer  Appliances 
Under  the  Energy  Poiicy  and 
Conservation  A^  Publication  of  New 
Appendix  K  Containing  Sample  Labels 

AGENCY:  Federal  Trade  Commission. 
action:  Final  rule. 

summary:  The  Federal  Trade 
Commission  amends  its  Appliance 
Labeling  Rule  by  publishing  prototype 
labels  and  sample  labels  for  each 
category  of  covered  products. 

In  response  to  a  directive  in  section 
324(c)(2)  of  the  Energy  Policy  and 
Conservation  Act,  the  Commission  has 
published  sample  labels  for  each  of  the 
product  categories  covered  by  the  rule, 
together  with  prototype  labels  showing 
the  print  size,  type  face  and  layout  to  be 
used  for  each  basic  type  of  label.  These 
labels  were  inadvertently  deleted  from 
the  1988  version  of  the  rule  published  in 
the  Code  of  Federal  Regulations.* 
Today’s  action  is  to  remedy  that 
deletion  by  adding  Appendix  K,  which 
consists  of  sample  labels  for  each 
category  of  covered  products  and 
prototypes  for  each  type  of  label. 
EFFECTIVE  DATE:  December  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  202-326-3035, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  On 
November  19, 1979,  pursuant  to  section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA),*  the 

>16  CFR  Part  305  (1988). 

*  Pub.  L  94-163,  89  Stat.  871. 42  U.S.C.  6291  (Dec. 
22. 1975). 


Commission  issued  a  final  rule  ^ 
covering  a  number  of  appliance 
categories.  The  rule  requires  that  energy 
costs  and  related  information  be 
disclosed  on  labels  and  in  retail  sales 
catalogs  for  all  covered  products.  The 
rule  included  sample  labels  for  each  of 
the  appliance  categories  covered  by  the 
rule,  as  well  as  prototype  labels  that  set 
out  the  type  face,  letter  size,  spacing  and 
layout  that  was  required  to  produce  the 
labels  in  compliance  with  the  label 
specifications  in  the  rule. 

At  the  end  of  1987,  the  sample  and 
prototype  labels  were  inadvertently 
omitted  from  the  rule,  so  the  version  of 
the  rule  that  appeared  in  the  1988 
edition  of  the  Code  of  Federal 
Regulations  did  not  contain  them.  The 
purpose  of  today’s  action  is  to  correct 
the  omission  and  reinsert  the  labels  into 
the  rule. 

In  consideration  of  th  foregoing,  the 
Commission  amends  its  Appliance 
Labeling  Rule  by  adding  Appendix  K. 
which  contains  the  sample  labels  for 
each  category  of  covered  products  and 
the  prototypes  for  each  of  the  different 
types  of  labels. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

PART  305— [AMENDED] 

1.  The  authority  citation  for  Part  305  is 
revised  to  read  as  follows: 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub.  L  95-619) 
(1978),  the  National  Appliance  Energy 
Conservation  Act  (Pub.  L 100-12)  (1987),  and 
the  National  Appliance  Ene:gy  Conservation 
Amendments  of  1988  (Pub.  L 100-357)  (1988), 
42  U.S.C.  6294;  sec.  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553. 

2.  The  Appendices  to  Part  305  are 
amended  by  the  addition  of  Appendix  K, 
to  read  as  follows: 

BILUNQ  CODE  67S0-01-M 


>  44  FR  66486. 16  CFR  305. 
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lOrii  Hsiv- 
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Appendix  K — Sample  Labels 


AN  copy  Helvetica  medium  or  bold 


All  copy  ■  27  ptcaS' 


Water  Heater-Oil 


I  (Name  of  Corporation) 
Model(s)  RP23.  RP38 


Estimates  on  the  scale  are  based 
on  a  national  average  oil 
rate  of  62«  per  gallon. 


Only  models  with  first  hour 
ratings  of  75  to  86  gallons 
are  used  in  the  scale. 


Model  with 
lowest 

cost 


$134 


▼  this  MOD^ 


Model  with 
highest 
energy  cost 

$159 

_ ▼ 


^  Your  cost  will  vary  depending  oo  your  local  energy  rate  and  how 

you  use  the  product.  TM«  vnargy  com  it  baittf  on  U.S  Oovtmnwnt  standard  latt. 

How  much  will  this  model  cost  you  to  run  yearly? 


I  Yearly  co^ 


Estimated 


Cost  per 
gallon 


S6< 

-60c 


64c 

Me 

72c 


$137 


$145 


$153 


$161 


$169 


$177 


.  Ask  your  salesperson  or  local  utility  for  the  energy  rate  (cost  per  gallon)  In 
your  area. 

Important  Removal  of  this  label  before  consumer  purchase  is  a  violation  of  ‘ 
federal  law  (42  U.S.C.  6302) 

(Pan  No.  361029)  • 


■  80*  Numeral 

'12'  rule 

'6*  rule 

■12'  rule 

>fwffline  ruiee 

-6'  rule 

■we  Heiv 
■6'  Nelv 


SAMPLE  LABEL 

Figure  1 
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All  copy  Helvetica  medium  or  bold  ' 


All  Copy  X  29  picas 


1<V12Helv 


Clothes  Washer 
Capacity:  Compact 


(Name  of  Corporation) 
ModeKs)  SL301,  SL309 


MHelv 


•'  Hatv  Bold 


MHelv 


10’  HetvBold 


12'  HelvBoid' 
•/BHelvBoid 


12’Helv 

numerals 


l/OHelvand 
Helv  Bom 


•ri2Heiv 


1(V11  Helv 


14’  Helv 


Estimates  on  the  scale  are  based 
on  a  national  average  electric 
rate  of  4.97c  per  kilowatt  hour 
and  a  natural  gas  rate  of 
36.7c  per  therm. 

'  Electric  Water  Heater 


Only  compact  size 
clothes  washers  are  used 
in  the  scale. 


Gaa  Water  Heater 


Model  with 
lowest 
energy  cost 

$22 


Model  with 
A  highest 

energy  cost 

WW  $67 

THIS  MODEL  ^ 


Model  with 
lowest 
energy  cost 

$20 


$22 


Model  with 

2  highest 
_  energy  cost 

*  $2r 

MODEL  W 


Your  cost  will  vary  depending  on  your  local  energy  rate  and  how  you  use  the 
product.  ThiaMMrgyeeci  la  b«Md  on  U.S.Oov«miMnl«lMidweiMl«.’  ^  — 

.  How  much  will  this  model  cost  you  to  run  yearly? 

with  an  electric  water  heater  with  a  gas  water  heater 

Loads  of  i-o«<fs  of 

.clothes _ ^  .2  4  6  8  12  2  4  6  8  12 

per  week  pe*^  W99k 


Loads  of 
clothes  , 

.2  4  8  8  12 

per  week 

Cost  pw  2< 

87  814  821  829  842 

■  kilowatl 
hour 

814  829  843  857  885 

^  s« 

821  843  884  888  8129 

-  8*1 

829  857  888  8114  8172 

10« 

836  871  8107  8143  8214 

12c 

843.  885  8128  8172  8258 

4 

6 

8 

12 

10c  82 

84 

86 

88 

812 

20c  84 

88 

812 

818 

824 

30c  88 

811 

817 

822 

834 

40c  88 

815 

823 

830 

848 

50c  810 

819 

829 

848 

858 

60c  812 

822 

834 

844 

868 

Ask  your  salesperson  or  local  utility  for  the  energy  rate  (cost  per  kilowati  hour  of 
therm)  in  your  area,  and  for  estimated  costs  if  you  have  a  propane  or  oil  water  heater. 

.Important  Removal  of  this  label  before  consumer  purchase  is  a  violation  of  ^ 
federal  law  (42  U.S.C.  6302) 

(Part  No.  8399601)  ♦ 


36’  Helv 
numerals 


hairime 

rules 


8/9  Helv 


SAMPLE  LABEL 
Figure  2 


52118 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27, 1988  /  Rules  and  Regulations 


All  copy  Helvetica  medium  or  bold 

_ _  All  Copy  X  27  picas 


1(V12  Helv 


12/13  Halv 


10/11  Heiv 
with  18' 
numerals 


12/13  Helv 


12  Helv  BOM- 


14/15  Helv 
8/9  Helv 


-►  (For  Furnaces) 


EmcpjDE 


You  can  save  substantially  on  home  heating  and  cooling  energy 
cost  by  following  the  simple  steps  outlined  below: 


1 .  Weatherproof  your  house 


2.  Assure  energy  efficient  heating  and  cooling  equipment  selection  and 
installation 

3.  Operate  and  maintain  your  system  to  conserve  energy. 


Help  conserve  energy.  Compare  the  energy  efficiency  rating  and 
cost  information  for  this  model  with  others.  Check  the  figures  and 
spend  less  on  energy. 

Your  contractor  has  the  energy  fact  sheets.  Ask  for  them. 


Important  Removal  of  this  label  before  consumer  purchase  is  a  violation  of  federal  law 
(42  u  s  e.  6302) 


SAMPLE  LABEL 
Figure  3 


Federal  Re^ster  /  Vol.  53,  No.  248  /  Tuesday,  December  27, 1968  /  Rules  and  Regulations  52119 


10/12  Heu 


8/9  Helv 


10/12  Helv 


12’  Helv  bold- 


6’  Helv 


8/9  Helv 


12'  Helv 


14/15  Helv 
8/9  Helv  — 


All  copy  Helvetica  medium  or  bold 


All  copy  X  27  picas 


►Central  Air  Conditioner  (cooling  only) 


Models  wi(n  me  most  eflicient 
•energy  rating  number  use  less 
energy  and  cost  less  to  operate 


Low 

►efficiency 

model 


10.7 


High 

efficiency 

model 

12 


THIS  MODEL 


Eneray  Efficiency  Rating  (EER) 


This  snergy  rating  is  based  on  U  S.  Govommanl  sundard  last 


This  energy  rating  is  based  on  U.S.  Government  standard  tests 


of  this  condenser  model  combined  with  the  most  common  coil. 


The  rating  may  vary  slightly  with  different  coils. 


Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost 
of  this  equipment.  Ask  for  this  information. 


•Important  Removal  of  this  label  before  consumer  purchase  <s  a  wioial<on  of 
.federal  law  |42  U  S  C  6302) 


Part  No.  2064S) 


SAMPLE  LABEL 


80'  Helv 


6‘  Helv 


I .  j 


Figure  4 


52120 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday.  December  27, 1988  /  Rules  and  Regulations 


Ali  copy  Helvetica  medium  or  bold 


All  copy  X  27  picas 


10/12  Helv. 


8/9  Helv . 


10/12  Helv  — 
12*  Helv  bold' 
6’  Helv 


8/9  Helv  ■ 


12‘  Helv. 


14/15  Helv. 
8/9  Helv 


►Heat  Pump  (heating  onlyj 


Wodeis  with  the  most  ettic.eni 
►  energy  'atmg  numoer  use  ess 
energy  ana  cost  'ess  lo  ooe^aie 


Low 

►efficiency 

model 


8.3 


THIS  MODEL? 


Energy  Efficiency  Rating  (EER) 


High 

efficiency 

model 

10 

? 


This  energy  reting  ie  besed  on  U  S.  Government  standerd  test. 


This  energy  rating  is  based  on  U.S.  Government  standard  tests 
of  this  condenser  model  combined  with  the  most  common  coil. 
The  rating  will  vary  slightly  with  different  coils  and  in  different 
geographic  regions. 


Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
-►  sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost 
of  this  equipment.  Ask  for  this  information. 


Important  Removal  of  this  label  beio'e  consumer  pu'Chase  -s  a  v  c.ai.on  o* 
»tederai  law  .42  U  S  C  6302) 

Pari  No.  20648) . 


80'  Helv 


6‘  Helv 


SAMPLE  LABEL 

Figure  5 


Federal  Register  /  Vol.  53.  No.  248  /  Tuesday,  December  27. 1988  /  Rules  and  Regulations 


52121 


All  copy  Helvetica  medium  or  bold 


Alt  copy  X  29  picas 


10'12  Helv 


8/9  Helv 


8‘  Helv  bold. 


8/9  Helv 


10'  Helv  bold. 


6'  Helv 


8/9  Helv 


12‘  Helv. 


14/15  Helv 
8/9  Helv  — 


Heat  Pump  (heating  and  cooling) 


Models  with  the  most  efficient 
•  energy  rating  number  use  less 
energy  and  cost  less  to  operate 


^Cooling  Mode 
Low 

>  efficiency 
model 


10 


Heating  Mode 

High  Low 
efficiency  efficiency 
model  model 

12  5 


7.5 


High 
efficiency 
_ model 


10 


THIS  MODEL  ? 


THIS  f  MODEL 


Energy  Efficiency  Rating  (EER) 


'  Energy  rating  are  based  on  U  S.  Govemmem  standard  test. 


Energy  Efficiency  Rating  (EER) 


These  energy  ratings  ore  based  on  U.S.  Government  standard  tests 
of  this  condenser  model  combined  with  the  most  common  coil. 

The  ratings  will  vary  slightly  with  different  coils  and  in  different 
geographic  regions. 


Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost 
of  this  equipment.  Ask  for  this  information. 


Important  Removal  of  this  label  before  consume,  purchase  .s  a  vioiai'on  of 
■  federal  law  |42  u  S  C  6302i 


Part  No  20648) 


,  36*  Helv 
numerals 

12*  ni‘-. 


■6*  Helv 


SAMPLE  LABEL 

Figure  6 


52122  Federal  Register  /  Vol.  53,  No.  230  /  Tuesday,  December  27, 1988  /  Rule®  and  Regulations 


Refrigerator-Freezer 
Capacity:  23  Cubic  Feet 


(Name  of  Corporatioiiis) 
Model(s)  AH503,  AH504,  AH507 
Type  of  Defrost:  Full  Automatic 


EstimaiM  on  the  scale  are  based 
on  a  national  average  electric 
rate  of  4  97c  per  kilowatt  hour 


Model  with 
lowest 
energy  cost 

$68 


$91 


THIS  ▼  MODEL 


Only  models  with  22  5  to  24  4 
cubic  feel  are  compared 
in  the  scale 


Model  with 
highest 
energy  cost 

$132 


latirwati 


Your  cost  telli  vary  doponding  on  your  local  energy  rata  and  how 

you  use  the  product  Thit  •ncigy  coti  ••  bated  on  U  S  Govemmcni  tiandaid  lesis 

How  much  will  this  model  cost  you  to  run  yearly? 


Ask  your  salesperson  or  local  utiNty  lor  the  energy  rate  (cost  per  kilo¬ 
watt  hour)  in  your  area. 


Important  Removal  of  this  label  before  consumer  purchase  is  a  violation  of 
fadaral  law  (42  U  S  C  6302) 


SAMPLE  LABEL 


(Part  No  3/10761 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27, 1988  /  Rules  and  Regulations 


(Name  of  Corporation) 


Freezer  Model(s)  SH405,  SM413 

Capacity;  26  Cubic  Feet  Type  of  Defrost:  Manual 


Model  with 
lowest 
energy  cost 

$95 


Model  with 
highest 
energy  cost 

$140 


Your  cost  will  vary  dopanding  on  your  local  anargy  rata  and  how 

you  uaa  tha  product.  This  energy  cow  ■$  based  on  U  S  Government  standard  tests 


How  much  will  this  model  cost  you  to  run  yearly? 


Yearly  cost 

1  istimatwd  yeeHy  t  cost  shown  bok>«  I 

Cost  per 
kilowatt 
hour 

2C 

$64 

4C 

$128 

6C 

$190 

H 

$252 

IDS 

$317 

12C 

$380 

Ask  your  salesperson  or  local  utility  for  tha  anargy  rata  (cost  par  kito- 
watt  hour)  in  your  area. 


Important  Re^Ttova:  of  fftis  lab*:  b*for*  conaum*r  purchaa*  is  a  violation  of 
taotraitaw  (4?  U  S  C  6302) 


SAMPLE  LABEL 


(Part  No  143371 


52123 


BEST  COPY  AVAILABLE 


G2124  Federal  Register  /  VoL  53,  Na  248  /  Tuesday.  December  27, 1988  /  Rules  and  Regulations 


Dishwasher 
Capacity:  Standard 


(Name  of  Corporation) 
ModeKs)  MR328.  XL12.  NA83 


1 

31 


EttimatM  on  tho  seal*  ar«  buod 
on  a  national  avaraga  aiactric 
rata  ot  4.97c  par  kilowatt  hour 
and  a  natural  gas  rata  ot 
96.7c  par  tharm 

Uactrtc  Watar  Haatar 


Only  standard  size 
dishwashers  are  used 
in  the  scale 


Oas  Watar  Naatar 


Model  with 
lowest 
energy  cost 

ISO 


$60 

THIS  MODEL 


Model  with 
highest 
energy  cost 

$84 


Model  with 
lowest 
energy  cost 

$19 


kM 


$27 

y  THIS  MODEL 


Model  with 
highest 
energy  cost 

$42 


CeMmeieO  coel 


f94*'»  ••^•*•9  cetf 


Your  coot  will  vary  doponding  on  your  local  onorgy  rata  and  how  you 
uao  tho  product  Tni*  •WfCV  co*l  I*  baMd  on  U  S  GovcrnMitnl  tlandard  l••l» 

How  much  will  this  model  cost  you  to  run  yearly? 


with  an  aiactric  a«lar  haatar 


tailh  a  gas  watar  haatar 


Loads  ol 

2  4  6  8  12  Siahaa 


2  4  6  8  12 


(•tlm»t«d  fdddf  S  cod  thosn  bolo*.. 


U  SIS  S23  S31  S47  Coat  par 


S31  $62  $92  $123  $189 


$39  $77  $116  $154  $231 


$47  $92  $139  $165  $278 


Ask  your  salesperson  or  local  utility  for  the  energy  rate  (cost  per  kilowatt 
hour  or  therm)  in  your  area,  and  for  estimated  costs  if  you  have  a  propane  or 
oil  water  heater.  r 


$2 

$5 

$7 

$9 

$14 

$5 

$11 

$16 

$22 

$33 

$7 

$14 

$21 

$27 

$41 

$9 

$19 

$28 

$36 

$55 

$12 

$23 

$35 

$45 

$66 

$19 

$28 

$42 

$54 

$82 

Important  Removal  of  this  label  before  consumer  purchase  is  a  violation  of 
federal  law  (42  U  S  C  6302) 


SAMPLE  LABEL 


(Pod  No  73M6I 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27, 1988  /  Rules  and  Regulations 


52125 


Clothes  Washer 
Capacity:  Compact 


(Name  of  Corporation) 
Model(s)  SL301.  SL309 


EstimaiM  on  th«  seal*  art  based 
on  a  national  average  dectnc 
rate  of  4.97c  per  kilowatt  hour 
and  a  natural  gas  rate  of 
36.7c  per  therm 


Only  compact  sire 
clothes  washers  are  used 
in  the  scale. 


Electric  Water  Neater 


Oaa  Water  Heater 


Model  with 
lowest 
energy  cost 

122 

▼ 


$58 


Model  with 
highest 
energy  cost 

$67 

THIS  MODEL  T  ▼ 


Model  with 
lowest 
energy  cost 

$20 

▼ 


$22 

THIS  ▼  MODEL 


Model  with 
highest 
energy  cost 

$24 


Your  coat  wiil  vary  dapanding  on  your  local  anargy  rata  and  how  you 

uaa  tha  product  Triit  energy  cow  •$  based  on  u  S  Cove'nmenI  tisndard  leilt 

How  much  will  this  model  cost  you  to  run  yearly? 


with  an  electric  water  healer 


with  a  gas  water  heater 


Loads  ol 
delhee 
per  week 

2  4  6 

8  12 

Loads  of 
clothes 
per  week 

2 

4 

6 

8 

12 

■ 

Cost  per 

Jt. 

$14  S21 

$29  $42 

Coal  per 

IOC 

$2 

$4 

$6 

$8 

$12 

Ulowatl 

how 

4C 

S14  S29  $43 

$57  $85 

therm 
(100  cubic 

20C 

$4 

$8 

$12 

$16 

$24 

SC 

$21  $43  $64 

$86  $129 

feet) 

30C 

$6 

$11 

$17 

$22 

$34 

SC 

$29  $57  $86 

$114  $172 

404 

$8 

$15 

$23 

$30 

$46 

IOC 

$36  $71  $107  $143  $214 

SOC 

$10 

$19 

$29 

$48 

$58 

124 

$43  $85  $128  $172  $256 

•04 

$12 

$22 

$34 

$44 

$68 

Ask  your  salesperson  or  local  utility  for  the  energy  rate  (cost  per  kilowatt 
hour  or  therm)  in  your  area,  and  for  estimated  costs  if  you  have  a  propane  or 
oil  water  heater. 

Important  Removal  of  this  label  before  consumer  purchase  is  a  violation  of 
federal  law  (42  U  S  C  6302) 


SAMPLE  LABEL 


(Pm  No  •3996011 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27. 1988  /  Rules  and  Regulations 


52126 


(Name  of  Corporation) 
Water  Heater-Oil  Modei(s)  RP23.  RP38 


▼ _ W  THIS  MODEL _ ▼ 


fetlmeied  ceet 


Your  cost  will  vary  depending  on  your  local  energy  rata  and  how 

you  use  the  product  Thu  •ncrgy  cost  baMd  on  U  S.  CovOfnmont  >tan0o«o  lotlt 

How  much  will  this  model  cost  you  to  run  yearly? 


Yearly  cost 

1  Estimated  yearly  1  cost  mown  Deiow  I 

Cost  per 

S2c 

$137 

gallon 

S6c 

$145 

60c 

$153 

64c 

$161 

66c 

$169 

$177 

Ask  your  salesperson  or  local  utility  for  the  erwrgy  rate  (cost  per  gallon) 
in  your  area. 


Important  rwmovai  of  this  labol  bofort  consumor  purchaso  is  a  violalion  of 
fodaral  law  (42  U.S.C  63(»i 

SAMPltE  LABEL  (Pon  no  ssm 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27, 1988  /  Rules  and  Regulations 


Room  Air  Conditioner 

(Name  of  Corporation) 

Capacity;  8,000  BTU/hr  ' 

Model(s)  SA  714,  SA  718 

Models  with  the  thost  eHtcient 
energy  rating  number  use  less 
energy  and  cost  less  to  operate 


^ 


Models  with  7800  to 
8290  BTU's  cool 
about  the  same  space. 


Least  efficient 
model 

3.4 


73 


Most  efficient 
model 

8.5 


THIS  MODEL 


kl 


V^  tfncf  ■•lint  Ifft) 


Tbit  •n«>gy  rating  i*  baaad  on  U  S  Govcrnmant  standard  taalt 


How  much  will  this  model  cost  you  to  run  yearly? 


Yearly  lioure 
of  use 


250  750  1000  2000 


Eatlmatad  yaarly  t  coat  shown  baWi 


$7 

$20 

$28 

$56 

$64 

$14 

$41 

$56 

$112 

$168 

$20 

$61 

$80 

$160 

$240 

$27 

$82 

$108 

$216 

$324 

$34 

$102 

$136 

$272 

$408 

$41 

$122 

$163 

$326 

$489 

Ask  your  salesperson  or  local  utility  for  the  erwrgy  rate  (cost  per  kilo¬ 
watt  hour)  m  your  area  Your  cost  will  vary  depending  on  your  local 
energy  rate  and  how  you  use  the  product 


Important  Removal  oi  tn<s  label  betore  consumer  purchase  is  a  violation  of 
tederai  law  (42  U  S  C  6302) 


SAMPLE  LABEL 


iPan  Mu  »64S. 


52128 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday.  December  27. 1988  /  Rules  and  Regulations 


(For  Furrtaces) 

EfERCVGUDE 

You  can  save  substantially  on  home  heating  and  cooling 
energy  costs  by  following  the  simple  steps  outlined  below: 


^  Weatherproof  your  house 

p  Assure  energy  efficient  heating  and  cooling  equipment  selec- 
tion  and  installation 


Operate  and  maintain  your  system  to  conserve  energy. 


Help  conserve  energy.  Compare  the  energy  efficiency 
rating  and  cost  information  for  this  model  with  others. 
Check  the  figures  and  spend  less  on  energy. 

Your  contractor  hat  tha  anargy  fact  ahoats.  Ask  for  them. 


Important  Removal  of  this  label  before  consumer  purchase  is  a  violation  of 
federal  law  (42  U  S  C  6302) 


SAMPLE  LABEL 


BILUNQ  CODE  67S0-01-C 


Federal  Register  /  Vol.  53.  No.  246  /  Tueaday,  December  27,  1988  /  Rules  and  Regulations  52129 


By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  88-29579  Filed  12-28-88;  8:45  am] 
BILUNO  CODE  S7KM>1-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Acbninistration 

21 CFR  Parts  74  and  81 

[Docket  Nob.  76N-0366  and  87N-0182] 

Listing  of  Color  Additives  Subject  To 
Certtficaftion;  DftC  Red  No.  36; 
Termination  of  Stay  and  Further 
Amendment 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  terminating  the 
stay  of  the  provision  for  ingested  drug 
use  of  D&C  Red  No.  36.  Under  the  formal 
rulemaking  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
the  filing  of  an  objection  to  this 
provision  of  the  final  rule  stayed  its 
effect  while  FDA  evaluated  and  acted 
on  the  objection.  The  agency  has  now 
completed  its  evaluation  of  the  objection 
and,  in  response,  is  revising  21 
74.1336(c).  This  document  also  removes 
D&C  Red  No.  36  horn  the  provisional 
list. 

DATES:  Effective  Qanuary  27, 1989; 
written  objections  and  requests  for  a 
hearing  by  January  26, 19^. 

ADDRESS:  Written  objections  to  the 
Docket  Management  Branch  (HFA-30S), 
Food  and  Drug  Administratk^  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20657. 

FOR  FURTHmi  INFORMATtON  CONTACT: 

Patricia  }.  McLaughlin,  Center  for  Food 
Safety  and  Apph^  Nutrition  (HFF-330), 
Food  and  Drug  Administration,  200  C 
Street  SW„  Washington,  DC  20204, 202- 
472-^5740. 

SUPFLEMarTARY  INFORMATION:  In  tile 
Federal  Regbter  of  August  2, 1988  (S3  FR 
29024),  FDA  published  a  final  rule 
permanently  listing  D&C  Red  No.  36  for 
general  use  in  drugs  and  cosmetics, 
except  for  use  in  the  area  of  the  eye.  The 
action  was  in  response  to  a  petition  filed 
by  the  Cosmetic,  Toiletry  and  Fragrance 
Association  (CITAJ.  The  rule  amended 
21  CFR  Part  74  by  adding  new  §§  74.1336 
and  74.2336.  The  rule  also  amended  21 
CFR  81.1, 81.25,  and  81.27  by  removing 
the  entries  for  D&C  Red  No.  36  from 
those  regulations.  The  rule  revised  21 
CFR  82.1338  to  require  that  D&C  Red  No. 
36  conform  in  identity  and  specifications 


to  the  requirements  of  S  74.1336  and  to 
require  that  all  lakes  of  tiie  color 
additive  be  manufactured  from 
previously  certified  batches  of  the 
straight  color  additive.  FDA  stated  that 
the  final  rule  would  become  effective  on 
September  2, 1988,  except  for  any 
provision  stayed  by  the  filing  by 
September  1, 1988,  of  a  prop^  objection. 
Under  section  701(e)  of  the  acL  (21 
U.S.C.  371(e)(2]),  tiie  filing  of  an 
objection  to  a  particular  provision  of  the 
final  rule  stays  the  effectiveness  of  that 
provision  until  FDA  can  rule  on  the 
objection. 

FDA  received  a  single  objection  to  the 
final  rule  from  a  drug  manufacturer. 

That  objection,  whi^  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  under  Docket  No.  87N-0182, 
concerned  cmly  the  provisiiHi  in  the  final 
rule  limiting  titt  amount  of  D&C  Red  No. 
36  in  ingested  drug  products. 

Accordin^y,  tiie  agency  stayed  the 
provision  in  tiie  final  rtde  concerning  the 
use  of  D&C  Red  No.  36  in  ingested  di^ 
products  (that  is,  the  first  sentence  in 
§  74.1336(c)),  as  well  as  those  parts  of 
the  final  rule  that  removed  entries  for 
D&C  Red  No.  36  from  the  provisional  list 
(21  CFR  81.1(b))  and  from  the  temporary 
tolerances  (21  CTR  81.25(c)(l]).  FDA 
published  this  stay  in  the  Federal 
Register  of  October  28, 1988  (S3  FR 
43682).  In  the  same  document,  FDA 
confirmed  the  effective  date  of 
September  2, 1988,  for  the  remainder  of 
the  final  rule.  In  addition,  the  October 
28, 1988,  document  piosqioned  the 
closing  date  of  the  provisional  listing  for 
D&C  Red  No.  36  to  December  27, 1908. 

In  its  petition,  CTFA  requested  that  a 
limit  of  1.7  milligrams  (mgs)  of  the  color 
additive  per  daily  dose  be  established 
for  the  use  of  D&C  Red  No.  36  in 
ingested  drug  products.  In  the  August  2, 
1968,  final  rule  permanently  listing  D&C 
Red  No.  36.  FDA  stated  that  the 
petitioner  had  not  provided  informatkm 
on  levels  of  use  of  the  color  additive  in 
drugs.  The  agency  had  searched  its  files 
of  new  drug  applications  for  data  on 
current  use  levels  and  found  that  only 
three  ingested  drug  products  contain 
D&C  Red  Na  36,  all  at  very  low  levels  of 
use.  Because  this  information  indicated 
to  the  agency  that  only  low  levels  were 
necessaiy  to  accomplish  the  intended 
technical  effect,  consistent  with  section 
706(b)(7)(B)  of  the  act  (21  U.S.a 
376(bK7J(B),  FDA  limited  the  use  of  D&C 
Red  No.  36  in  ingested  drugs  to  1.0  mg 
per  daily  dose. 

One  drug  manufacturer  objected  to 
this  limitation  of  1X1  mg  because  it 
manufactures  an  approved  ingested  drug 
that  is  usually  prescribed  at  dosages 
that  provide  0.8  mg  or  less  of  the  color 
additive  in  a  day.  However,  in  extreme 


cases,  double  doses  of  this  drug  may  be 
prescribed,  resulting  in  a  daily  intake  of 
1.6  mgs  of  the  color  additive.  This 
manufacturer  requested  that  the 
regulation  be  amended  to  permit  the  1.7 
mgs  per  daily  dose  originally  sought  by 
the  petitioner  and  provided  by  the 
temporary  tolerances  in  I  81.25.  The 
objection  requested  a  hearing  if  the 
agency  did  not  concur. 

The  agency  finds  that  the  usage 
describe  in  the  objection  is  suj^orted 
by  the  data  in  the  petition  and,  for  the 
reasons  discussed  in  the  August  2. 1988, 
final  rule,  concludes  that  ingestion  of 
D&C  Red  No.  36  in  drugs  in  amounts  up 
to  1.7  mgs  per  day  is  safe  for  less  than 
lifetime  use.  FDA  finds  that  the 
objection  is  consistent  with  the  agency’s 
primary  conclusion  that  1.0  mg  of  the 
color  additive  is  ordinarily  sufficient  to 
color  the  amount  of  drug  ingested  in  1 
day.  However,  tiie  agency  also 
recognizes  that  higher  than  usual  doses 
of  a  drug  may  be  necessary  in  extreme 
cases  and  that  tiie  color  additive 
regulations  should  be  able  to 
accommodate  such  situations. 
Accordingly,  FDA  is  revising 
S  74.1336(c)  to  establish  a  li^t  of  1.7 
mgs  of  D&C  Red  Na  36  per  daily  dose  of 
an  ingested  cfrug  for  dru^  that  are  not 
taken  continuously  for  more  than  1  year. 
Drugs  that  may  be  taken  continuously 
for  longer  than  1  year  are  limited  to  IX) 
mg  of  color  additive  per  daUy  dose. 

Because  the  objecticxi  has  been 
resolved,  this  document  terminates  the 
stay  of  21  QR  74.1336(c).  Because  tiie 
agency  is  {Moviding  for  ^e  usage 
described  in  the  ol^ectiim,  a  hearing  is 
unnecessary,  and  therefore  is  denied. 

When  this  revision  of  §  74.1336(c) 
becomes  effective,  continued 
provisional  listing  for  ingested  drug  use 
of  this  color  additive  will  no  longer  be 
appropriate  or  necessary.  Thus,  this 
document  will  also  terminate  the  stay  of 
those  parts  of  the  August  2, 1988,  final 
rule  that  removed  those  parts  of  the 
regulations  that  pertain  to  the 
provisional  listing  of  tins  color  additive; 
i.e.,  ii  81.1(b)  and 81.25(c)(1). 

FDA  is  providing  an  objection  period 
of  30  days  and  a  31-day  delayed 
effective  date  for  this  revision  of  21  CFR 
74.1336(c).  Any  person  who  will  be 
adversely  affected  by  this  revision  may 
at  any  time  on  or  before  January  26, 1989 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections.  Such  objections  shall  be 
limited  to  the  revision  of  S  74.1336(c) 
discussed  in  this  document.  Each 
objection  shall  be  separately  numbered 
and  eadi  numbered  objection  shall 
specify  with  particularity  tiie  provi^on 
of  §  74.1336(c)  to  which  objection  is 
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made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Notice  of 
the  filing  of  objections  or  lack  thereof 
will  be  published  in  the  Federal 
Register. 

Elsewhere  in  this  i^sue  of  the  Federal 
Register,  FDA  is  postponing  the  closing 
date  of  D&C  Red  No.  36  for  60  days  to 
provide  time  for  interested  persons  to 
submit  objections  to  this  document. 

The  agency  has  determined  under  21 
CFR  25.24(b)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 
21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs. 

21  CFR  Part  81 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  701, 706, 

52  Stat.  1055-1056  as  amended,  74  Stat. 
399-407  as  amended  (21  U.S.C.  371,  376)) 
and  the  Transitional  Provisions  of  the 
Color  Additive  Amendments  of  1960 
(Title  II,  Pub.  L  88-618,  sec.  203, 74  Stat. 
404-407  (21  U.S.C.  376,  note))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10),  the 
stay  of  effectiveness  of  the  first  sentence 
in  21  CFR  74.1336(c)  is  terminated,  the 
stays  on  the  removal  of  D&C  Red  No.  36 
from  21  CFR  81.1(b)  and  81.25(c)(1)  are 
terminated,  and  Part  74  is  amended  as 
follows: 


PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  74  continues  to  read  as  follows: 

Authority:  Secs.  701,  706,  52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  371,  376):  21  CFR  5.10. 

2.  Section  74.1336  is  amended  by 
revising  the  first  sentence  in  paragraph 
(c)  to  read  as  follows: 

§74.1336  D&C  Red  No.  36. 
***** 

(c)  Uses  and  restrictions.  The  color 
additive  D&C  Red  No.  36  may  be  safely 
used  for  coloring  ingested  drugs,  other 
than  mouthwashes  and  dentifrices,  in 
amounts  not  to  exceed  1.7  milligrams 
per  daily  dose  of  the  drug  for  d^gs  that 
are  taken  continuously  only  for  less  than 
1  year.  For  drugs  taken  continuously  for 
longer  than  1  year,  the  color  additive 
shall  not  be  used  in  amounts  to  exceed 

1.0  milligram  per  daily  dose  of  the  drug. 

*  *  * 


Dated:  December  22, 1988. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-29703  Filed  12-22-88;  11:54  am) 
BILJJNO  CODE  4160-01-M 


21  CFR  Part  81 

[Docket  Nos.  76N-0366  and  87N-01821 

Provisional  Listing  of  D&C  Red  No.  36; 
Postponement  of  Closing  Date 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listing  of 
D&C  Red  No.  36  for  use  as  a  color 
additive  in  drugs  and  cosmetics.  The 
new  closing  date  for  the  provisional 
listing  of  this  color  additive  will  be 
February  27, 1989.  FDA  has  decided  that 
this  postponement  is  necessary  to 
provide  time  for  the  receipt  and 
evaluation  of  any  objections  and 
comments  submitted  in  response  to  the 
final  rule  published  in  the  Federal 
Register. 

DATE:  Effective  December  27, 1988,  the 
new  closing  date  for  D&C  Red  No.  36 
will  be  February  27, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerad  L  McCowin,  Center  for  Food  and 
Safety  and  Applied  Nutrition  (HFF-330), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5676. 


SUPPLEMENTARY  INFORMATION:  FDA 

established  the  current  closing  date  of 
December  27, 1988,  for  the  provisional 
listing  of  D&C  Red  No.  36  by  a 
regulation  published  in  the  Federal 
Register  of  October  28, 1988  (53  FR 
43682). 

In  the  Federal  Register  of  August  2, 

1988  (53  FR  29024),  FDA  permanently 
listed  the  drug  and  cosmetic  uses  of 
D&C  Red  No.  36.  FDA  received  one 
objection  in  response  to  that  final  rule. 
Published  elsewhere  in  this  issue  of  the 
Federal  Register  is  a  final  rule 
responding  to  the  objection  and  revising 
the  listing  regulation  for  D&C  Red  No. 

36.  The  postponement  of  the  closing 
dates  for  the  provisional  listing  of  this 
color  additive  for  60  days  by  this  order 
will  provide  time  for  receipt  and 
evaluation  of,  and  appropriate  agency 
action  to,  objections  or  requests  for  a 
hearing  submitted  in  response  to  the 
final  rule.  The  regulation  set  forth  below 
will  postpone  the  December  27, 1988, 
closing  date  for  the  provis'  3nal  listing  of 
this  color  additive  until  February  27, 

1989. 

FDA  believes  that  it  is  reasonable  to 
postpone  the  closing  date  for  this  color 
additive  until  February  27, 1989,  to 
provide  a  short  period  of  time  for  its 
receipt  and  evaluation  of  any  comments 
or  objections  and  subsequent  agency 
action.  FDA  concludes  that  this 
extension  is  consistent  with  the  public 
health  and  the  standards  set  forth  for 
continuation  of  the  provisional  listing  in 
Mcllwain  v.  Hayes,  690  F,2d  1041  (D.C. 
Cir.  1982). 

Because  of  the  shortness  of  time  until 
the  December  27, 1988,  closing  date, 

FDA  concludes  that  notice  and  public 
procedure  on  this  regulation  are 
impracticable  and  that  good  cause 
exists  for  issuing  the  postponement  as  a 
final  rule  and  for  an  effective  date  of 
December  27, 1988.  This  regulation  will 
permit  the  uninterrupted  use  of  this 
color  additive  until  further  action  is 
taken.  In  accordance  with  5  U.S.C.  553 
(b),  (d)(1),  and  (d)(3),  this  postponement 
is  issued  as  a  final  regulation,  effective 
December  27, 1988. 

List  of  Subjects  in  21  CFR  Part  81 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Transitional 
Provisions  of  the  Color  Additive 
Amendments  of  1960  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  81  is  amended 
as  follows: 
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PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

1.  The  authority  citation  for  21 CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Secs.  701, 706, 52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  371, 376);  Tide  IL  Pub.  L  86-618;  sec. 
203, 74  Stat.  404-407  (21  U.S.C.  376,  note);  21 
CFR  5.10. 

§  81.1  [Amended] 

2.  Section  81.1  Provisional  lists  of 
color  additives  is  amended  in  the  table 
of  paragraph  (b)  for  the  entry  “D&C  Red 
No.  36”  by  revising  the  closing  date  to 
read  “February  27, 1989.” 

§  81.27  [Amended] 

3.  Section  81.27  Conditions  of 
provisional  listing  is  amended  in  the 
table,  appearing  in  the  introductory  text 
in  paragraph  (d).  by  revising  the  closing 
date  for  the  ent^  “D&C  Red  No.  36”  to 
read  “February  27, 1989.” 

Dated:  December  22. 1988. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-29704  Filed  12-22-88;  11:54  am] 
BtLUNG  CODE  4160-01-M 


21  CFR  Part  175 
[Docket  No.  88F-0053] 

Indirect  Food  Additives;  Adhesives 
and  Components  of  Coatings 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ethylene-octene-1 
copolymers  containing  not  less  than  70 
weight  percent  ethylene,  as  adhesives  in 
the  manufacture  of  multilayer  structures 
intended  to  contact  food.  Tliis  action  is 
in  response  to  a  petition  filed  by  The 
Dow  Chemical  Co. 

DATES:  Effective  December  27, 1988; 
written  objections  and  requests  for  a 
hearing  by  January  26, 1989. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  White,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335}, 
Food  and  Drug  Administration,  200  C  St 


SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  March  17, 1988  (53  FR  8805),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4066)  had  been  filed  by  The 
Dow  Chemical  Co.,  1803  Bldg.,  Door  7, 
Midland,  MI  48674,  proposing  that 
§  175.105  Adftes/ves  (21  CFR  175.105)  of 
the  food  additive  reg^ations  be 
amended  to  provide  for  the  safe  use  of 
ethylene-octene-1  copolymers  as 
adhesives  in  multilayer  structures 
intended  for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
'  agency  finds  that  the  additive  is  more 
specifically  identified  as  “ethylene- 
octene-1  copolymers  containing  not  less 
than  70  weight  percent  ethylene.”  The 
agency  further  concludes  diat  the 
proposed  use  of  this  food  additive  is 
safe,  and  that  the  regulations  should  be 
amended  as  set  forth  below.  _ 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21 C^  171.1(h),  the 
agency  will  delete  fit>m  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Dockets  Manaigement  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA’s  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  26, 1989  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 


Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  relation  may  be  seen 
in  Ae  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  175  is  amended 
as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows: 

Authority:  Secs.  201(8),  409, 72  Stat  1784- 
1788  as  amended  (21  U.S.C.  321(s),  348);  21 
CFR  5.10  and  5.61. 

.2.  Section  175.105  is  amended  in 
paragraph  (c)(5)  by  alphabetically 
adding  a  new  entry  in  the  table  to  read 
as  follows: 

S  175.105  Adhesives. 

*  *  «  *  * 

(c)  *  *  * 

(5)  *  *  * 


Substances  Limitations 


Ethylene-octene-1  copolymers  con¬ 
taining  not  less  than  70  weight 
percent  ethylene  (CAS  Reg.  No. 
26221-73-8) - 

•  A  •  • 


Dated:  December  15, 1988 
Fred  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  88-29573  Filed  12-23-88  84?  am) 
BILUNG  CODE  4160-01-M 
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21  CFR  Part  178 

[Docket  No.  87F-0321] 

Indirect  Food  Additives;  Acyuvants, 
Production  AMs,  artd  Sanitizers 

agency:  Food  and  Drug  Aihninistration. 
action:  Final  rule. 


SUIMIARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  relations  to  provide  for 
the  safe  use  of  Z,2'-(2,5-thiophenediyl)- 
bis(5-te7T-butylbenzoxazole)  as  an 
optical  brightener  for  polyoxymethylene 
homopolymer  intended  to  contact  food. 
This  action  responds  to  a  petition  filed 
by  Ciba-Geigy  Corp. 

DATES:  Effective  December  27, 1988; 
written  objections  and  requests  for  a 
hearing  by  January  26, 1989. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-336),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  November  12. 1987  (52  FR  43399),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B4027)  had  been  filed  by  Ciba- 
Ceigy  Corp.,  Three  Skyline  Dr., 
Hawthorne,  NY  10532,  proposing  that 
§  178.3297  Colorants  for  polymers  (21 
CFR  178.3297)  be  amended  to  provide 
for  the  safe  use  of  2,2'-(2,5- 
thiophenediyl)-bi8(5-tert- 
butylbenzoxazole)  as  an  optical 
brightener  for  polyoxymethylene 
homopolymer  intended  to  contact  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  this  food  additive  is  safe,  and  that  the 
regulations  should  be  amended  in  21 
CFR  178.3297(e)  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  fi'om  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 


this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in^ 
the  Dockets  Memagement  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  tl^ough  Friday.  Under 
FDA’s  regulations  implementing  the 
National  Environmental  Policy  Act  (21 
CFR  Part  25),  an  action  of  this  type 
would  require  an  environmental 
assessment  under  21  CFR  25.31a(b)(l). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  26, 1989  file 
with  the  Dockets  Managment  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numl^red,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  Ae  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  Ae  Dockets  Management  Branch 
between  9  a.m.  and  4  p  jn.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  Vait  178  is  amended 
as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 


Authority:  Secs.  201(s),  409, 72  Stat.  1784- 
1788  as  amended  (21  U.SC  321(s),  348);  21 
CFR  5.10  and  6.61. 

2.  Section  178.3297  is  amended  in  the 
table  of  paragraph  (e)  by  adding  a  new 
entry  under  Ae  heading  "Limitations” 
for  “2,2'-(2,5-Thiophenediyl)-bis(5-tert- 
butylbenzoxazole)  (CAS  Reg.  No.  7128- 
64-5)”  to  read  as  follows: 

§  178.3297  Colorants  for  polymers. 
***** 

(e)  *  *  * 


Substances  Limitations 


For  use  as  an  optical 
brigblener  onljr- 

4.  At  levels  not  to 
exceed  0.01  percent 
by  weight  of 
potyoxymethylene 
homopolymer 
complying  with 
S  177.2480  0l  this 
chapter. 


Dated:  December  15, 1988. 

Fred  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-29572  Filed  12-23-88;  8:45  am] 
BtlXING  CODE  4160-01-W 


21  CFR  Part  178 

[Docket  No.  87F-0183] 

Indirect  Food  Additives:  AtQuvants, 
Production  Aids,  and  Sanitizers; 
Antioxidants  and/or  Stabilizers  for 
Polymers 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  'The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  expand  the 
permitted  use  of  tris(2,4-di-te/T- 
butylphenyl)phosphite  as  an  antioxidant 
and  stabilizer  in  4-methylpentene-l 
copolymers  intended  to  contact  food. 
This  action  responds  to  a  petition  filed 
by  the  Ciba-Geigy  Corp. 
dates:  Effective  December  27, 1988; 
written  objections  and  requests  for  a 
hearing  by  January  26, 1989. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62, 5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 


2,2'-(2.5-Thiophenediyl)- 
bi8(5-tert- 
butylbenzoxazole) 
(CAS  Reg.  No.  7128- 
64-5). 
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Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  July  2, 1987  (52  FR  25075),  FDA 
announced  that  a  petition  (FAP  7B3999] 
had  been  filed  by  the  Ciba-Geigy  Corp., 
Three  Skyline  Dr.,  Hawthorne,  NY 
10532,  proposing  that  S  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  be  amended 
to  provide  for  the  safe  use  of  tris(2,4-di- 
/e/T-butylphenyl)phosphite  as  an 
antioxidant  and  thermal  stabilizer  for 
poly(methylpentene)  intended  to  contact 
food.  Subsequently,  in  an  amended  filing 
notice  published  in  the  Federal  Register 
of  November  9, 1987  (52  FR  43122),  FDA 
announced  that  the  petitioner  was 
amending  the  petition  to  provide  for 
expanded  use  of  tris(2,4-di-te/T- 
butylphenyl)  phosphite  as  an 
antioxidant  and  stabilizer  only  in  4- 
methylpentene-1  copolymers  complying 
with  21  CFR  177.1520(c),  item  3.3.  The 
amended  filing  notice  stated  that  the 
expanded  uses  include  an  increased  use 
level  and  an  increased  temperature  of 
use  (including  microwave  use). 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  additive  is 
safe  for  its  requested  use  in  4- 
methylpentene-1  copolymers.  The 
requested  uses  Include  an  Increase  In 
the  use  level  from  0.2  percent  to  0.5 
percent,  deletion  of  the  thickness 
limitations  on  the  4-methylpentene-l 
copolymer,  and  an  increase  in  the 
permitted  temperature  of  use  from  the 
currently  specified  limit  of  room 
temperature  use  to  high  temperature 
(above  100  "C  (212  *F))  heat-sterilized 
use. 

The  agency,  however,  is  not  adopting 
the  petitioner’s  specific  request  to 
include  microwave  oven  reheating  use 
in  the  text  of  the  regulation,  as  this  use 
is  included  in  use  condition  H.  specified 
in  the  regulation.  (Condition  H  is 
identified  in  21 176.170(c).  Table  2, 
as  “Frozen  or  refrigerated  storage: 
Ready-prepared  foods  intended  to  be 
reheated  in  the  container  at  time  of 
use.”)  The  petitioner  has  amended  its 
petition  to  withdraw  the  request  for  a 
specific  mention  of  microwave 
reheating. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 


Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  efiects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA’s  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
afiected  by  this  regulation  may  at  any 
time  on  or  before  January  26, 1989  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  wldch  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  imd  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  heeuing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  relation  may  be  seen 
in  itie  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Secs.  201(8),  409, 72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  178.2010  is  amended  in  the 
table  of  paragraph  (b)  in  the  entry  for 
‘Tris(2,4^-tert-butylphenyl)phosphite” 
by  revising  item  8  and  by  adding  a  new 
item  22  imder  the  heading  “Limitations” 
to  read  as  follows: 

S  178.2010  Antioxidants  and/or  stabilizers 
for  polymers. 

***** 

(b)  *  “ 

Substances  Limitations 


Tris(2,4-di-Mr^  For  use  only; 

t)ut;A>60nyl)Phosphite  *  *  * 

(CAS  Reg.  No.  31570-  8.  At  levels  not  to 
04-4).  exceed  02  percent  by 

weight  of  olefin 
polymers  complying 
with  S  177.1520(c)  o( 
this  chapter,  item  4. 
The  finished  polymers 
having  stttickness 
greater  than  0.051 
millimeter  (0.002  inch), 
shaH  contact  food  only 
under  conditions  of 
use  E,  F,  and  Q 
described  in  Table  2 
of  S  176.170(c)  of  this 
chapter. 

•  •  • 

22.  At  levels  not  to 
exceed  0.5  percent  by 
weight  of  olefin 
copolymers  complying 
with  9 177.1520(c)  of 
this  chapter,  item  3.3. 
The  finished  polymers 
may  be  used  in 
contact  with  food 
under  conditions  of 
use  A  through  H 
described  in  Table  2 
(^9 176.170(c)  of  this 
chapter. 

•  •  •  R 


Dated:  December  IS,  1988. 

Fred  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-29574  Filed  12-23-88: 8:45  am] 
BiLUMO  CODE  SISO-OI-M 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  40a 

Defense  Contracting;  Reporting 
Procedures  on  Defense  Related 
Employment 

agency:  OfHce  of  the  Secretary,  DoD. 
action:  Final  Rule. 

SUImsarv:  This  rule  is  the  fiscal  year 
1988  revision  of  the  section  listing  DoD 
contractors  receiving  contract  awards  of 
$10  million  or  more.  This  part  is 
published  to  comply  with  the  provisions 
of  section  1,  Pub.  L.  97-295,  O^ober  12, 
1982;  10  U.S.C  2397. 

EFFECTIVE  DATE:  September  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  I.R.  Sungenis,  Director  for 
Information  Operations  and  Reports, 
Washington  Headquarters  Services, 

1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 
Telephone  (202)  746-0334. 

List  of  Subjects  in  32  CFR  Part  40a 

Armed  Forces,  Conflict  of  interests. 
Government  employees.  Government 
procurement.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  32  CFR  Part  40a  is 
revised  to  read  as  follows: 

PART  40a— DEFENSE  CONTRACTING: 
REPORTING  PROCEDURES  ON 
DEFENSE  RELATED  EMPLOYMENT 

9  40a.1  Department  of  Defense 
contractors  receiving  awards  of  $10  million 
or  more. 

FiKal  Year  190$ 

3D  International,  Inc. 

AAI  Corp. 

AEC  Co^ 

AM  General  Corp. 

AREM{g.Co.,  inc. 

ATAT  formation  Systems 
ATAT  Technologies,  Inc. 

AV  Teduiology  Corp. 

AAR  Brooks  A  Pericins  Corp. 

AAR  Corp. 

Abbott  Laboratories 
Abex  Corp. 

Accttdyne  Corp. 

Action  Mfg.  Co. 

Actus  Corp. 

Acurex  Corp. 

Addsco  Industries,  Inc. 

Advanced  Marine  Enterprises 
Advanced  Technology,  Inc. 

Aerojet  Electrosystems  Co. 

Aerojet  Ordnance  Ca 
Aerojet  Solid  Propulsion  Co. 

Aerojet  Genwal  Corp. 

Aerospace  Corp.,  The 
Agip  ^troli  Spa 

Aircraft  Financing  A  Trading  USA,  Inc. 
Aksarben  Foods 


Alabama  Power  Ca 
Alascom,  faia 

Alberid,  J.S.  Construction  Co. 

Aleman  Food  Service,  hta 
Alisud  Handling  Spa 
AH  Bann  Enterprises,  bia 
Allen  JF.  Co. 

Alliance  Health  System 
Allied  SignaL  Inc 
Altama  Delta  Corp. 

Alvarado  Construction.  Ina 
Amerada  Hess  Corp. 

American  Airlines,  Inc. 

American  Apparel  Ina 
American  CMStal  Industries 
American  Cyanimid  Co.,  Ina 
American  Dredging  Ca 
American  Electronic  Laboratories 
American  Fuel  Cell  A  Coated  Fabrics  Ca 
American  Management  Systems,  Inc. 
American  President  Lines,  Ltd. 

American  Satellite  Co. 

American  Systems  Corp. 

American  Systems  En^neering  Corp. 
American  Telephone  A  Telegraph  Ca 
American  Trans  Air,  Ina 
American  Transport  Lines,  Ina 
Amertex  Enterprises  Ltd. 

Ametek,  Ina 
Amex  Systems,  Ina 
Amoco  Corp. 

AmpexCorp. 

Amron  Corp. 

Amstar  Technical  Products  Co. 

Anadac  Ina 

Analysis  A  Technology,  Inc. 

Anatytic  Sciences  Corp.,  The 
Analytic  Services,  Ina 
Analytical  Systems  Engineering  Corp. 
Analytics.  Ina 
Andersea  Arthur  A  Co. 

Angelo  H.  A  Co,  Ina 
Apex  Oil  Co. 

Applied  Researdt,  bia 
Apidied  Tedmology  Associates 
Aqua  Chem.  Ina 
Arid  Ag 

Argo  Tech  Corp. 

Arinc  Research  Corp. 

Arkla,  Ina 

Armstrong  Rubber  Co..  The 
Arral  Industries,  Ina 
Artistic  Landscape  A  Engineering 
Adiland  Petroleum  Co. 

Assurance  Technology  Corp. 
Astronautics  Corp.  of  America 
Atkinson.  Guy  F.  Co. 

Atlantic  Marine,  Ina 
Atlantic  Research  Corp. 

Atlantic  Ridifield  Co. 

Atlas  Processing  Ca 
Austin  Co..  The 
Automar  1  Corp. 

Automated  Sciences  Group.  Ina 
Automation  Research  Systems  Ltd. 
Avco  Corp. 

Avondale  Industries,  Ina 
Aydin  Corp. 

BBDO  Worldwide,  Ina 
BDM  Corp.,  The 
BDM  Management  Services  Ca 
BP  America,  Ina 
BR  Communications 
Bahrain  National  Oil 
Baldy  Brothers  Constructors 
Balimoy  Manufactming  Co.  of  Venice 


Ball  Corp. 

Barrett  Refining  Corp. 

Barton  ).F.  Contracting  Ca 
Basil,  Frank  En  Ina  of  Delaware 
Bath  Iron  Works  Corp. 

Battelle  Memorial  Institute 
Battenfeld  American,  Ina 
Bay  City  Marine,  Ina 
Bay  Takers,  Ina 
Bean  Dredging  Corp. 

Beatrice  Companies,  Ina 
Bechtel  NatitMial  Ina 
Becon  Services  Corp. 

Beech  Aerospace  Services,  Ina 
Beech  Aircraft  Corp. 

Belcher  Oil  Co. 

Bell  Helicopter  Textron  A  Boeing  Co.,  JV 
Bell  Helicopter  Textroa  Inc. 

Belleville  Shoe  Mfg.  Co. 

Bellsuth  Government  Systems,  Ina 
Bender  Allen  L. 

Bender  Shipbuilding  A  Repair  Co. 

Bendix  Field  Engineering  Corp. 

Beretta  USA  Corp. 

Berry  Petroleum  Co. 

Bertucci,  Anthony  |.  Construction  Ca 
Betac  Corp. 

Bethlehem  Steel  Corp. 

Bhandari  Constructors  A  Co. 

Black  Constnicticm  Corp. 

Black  E.E  Ltd. 

Black  River  Constructors 
Blair  Co. 

Blount  Brothers  Corp. 

Blue  Cross  A  Blue  Shield  of  Rhode  Island 
Blue  Cross  A  Blue  Shield  of  South  Carolina 
Boeing  Co.,  The 
Bolt  Beranek  A  Newman,  Ina 
Booz  Allen  A  Hamilton,  Ina 
BozeU,  Jacobs,  Kenyoa  A  Eckhardt 
Bradley  Constructioa  Ina 
Braintree  Maritime  Corp. 

Braswell  Shipyards,  Ina 
Brinderson  Construction 
British  Aerospace  PLC 
Brown  A  Root  Gorsuch  JV 
Brown  H.  R  Shoe  Co.,  Inc. 

Brunswick  Corp. 

Buckner  A  Moore,  bia 
Bulova  Systems  A  Instruments  Corp. 
Bundesamt  Fuer  Wdirtechnik  Und 
BeschoSung 

Burlington  Industries,  Ina 

Bums  A  McDonnell  Ina 

Bums  A  Roe  Enterprises,  Ina 

Burnside  Ott  Aviation  Training  Center 

Butt  Construction  Co..  Ina 

C3,  Ina 

C  Construction  Co.,  Ina 

CACl  International  Ina 

CAS,  Ina 

CBI  Na  Ccm,  Ina 

CDI  Marine  Ca 

CFM  International  Ina 

CFS  Aircargo,  Ina 

CRS  Sirrine  Metcalf  A  Eddy  JV 

Caddell  Constructioa  Co.  Ina 

Cadillac  Gage  Ca 

Calcasieu  Refining  Co. 

Calculon  Corp. 

California  Pacific  Associates 
Calspan  Corp. 

Camel  Manufacturing  Co. 

Campbells  Soup  Inter  America,  inc. 

Cantu  Services,  Ina 
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Carbon  Hill  Mfg.  Co. 

Carnation  Co. 

Carnegie  Mellon  University 
Carolina  Power  ft  Light  Co. 

Carothers  Construction,  Inc 
Case,  ].I.  Co. 

Caterpillar,  Inc. 

Cates  Construction,  Inc. 

Cavalier  Clothes,  Inc. 

Celtech  Corp. 

Centel  Communications  Co. 

Centex  Construction  Co. 

Central  Gulf  Lines,  Inc 
Central  Texas  College 
Centre  Mfg.  Co.,  Inc. 

Cessna  Aircraft  Co.,  Inc. 

Chamberlain  Mfg.  Corp. 

Chemical  Waste  Management 
Chesapeake  ft  Potomac  Telephone  Co. 
Chevron  USA,  Inc. 

Chromalloy  American  Corp. 

Chrysler  Corp. 

Cibro  Petroleum  Bronx,  Inc 
Cinciimati  Electronics  Corp. 

Cinpac  Inc 

.  Clearwater  Constructors,  Inc 
Cleveland  Pneumatic  Co. 

Coastal  Eagle  Point  Oil  Co. 

Coastal  Industries,  Inc. 

Coastal  Refining  ft  Marketing 
Cobro  Corp. 

College  of  Lake  County 
Collins  International  Service  Co. 
Colonnas  Shipyard,  Inc 
Colorado  Springs,  City  of 
Colsa,  Inc. 

Colt  Industries,  Inc 
Columbia  Research  Corp. 

Columbia  University 
Comarco,  Inc. 

Comar  Industries,  Inc 
Combustion  Engineering,  Inc 
Comptek  Research,  Inc 
Computer  Data  Systems,  Inc 
Computer  Dynamics,  Inc 
Computer  Engineering  Associates 
Computer  Sciences  Corp. 

Computer  Software  Analysts,  Inc 
Computer  Technology  Associates 
Computervision  Corp. 

Comstock  Communications,  Inc 
Conner  Brothers  Construction  Co. 
Connor  Harben  Construction  Co.,  Inc 
Conoco,  Inc. 

Conoco,  Ltd. 

Consolidated  Electronics,  ITT  ft 
Westinghouse,  JV 
Consolidated  Consulting  Corp. 
Consolidated  Contractors 
Constnicciones  Aeronauticas  SA 
Contel  Page  Systems,  Inc 
Continental  Maritime  Industries 
Continental  Maritime  of  San  Diego 
Control  Data  Corp. 

Cornell  University 
Coronado  Technology,  Inc 
Cosmo  Oil  Co.,  Ltd. 

Costruzioni  Aero 

Crawford  Technical  Services,  Inc 

Cray  Research,  Inc 

Criton  Technologies 

Crothall  American,  Inc 

Crow  William  L  Construction  Co. 

Crowley  Maritime  Corp. 

Crysen  Corp. 

Cubic  Corp. 


Cummins  Engine  Co.,  Inc 
D&S  Manufacturing 
DBA  Systems,  Inc. 

DCS  Corp. 

DCX,  Inc 
Daedalean,  Inc. 

Daimler  Benz  AG 
Dartco  Manufacturing,  Inc 
Data  General  Corp. 

Dataproducts  New  England,  Inc 
Day  ft  Zimmerman,  Inc 
Dayton  Power  ft  Light  Co. 

De  Nardi  Corp. 

Deansgate,  Inc 

Decision  Information  Systems 

Deere  ft  Co. 

Deere  John  Technologies  International 
Defense  Research,  Inc 
Defense  Systems  Co.,  Inc 
Del  Jen,  Inc 
Delavan,  Inc. 

Delta  Dental  Plan  of  California 
Derecktor  Robert  E.  of  Rhode  Island 
Designers  ft  Planners,  Inc 
Deutsche  Bundespost 
Deval  Corp. 

Diamond  Shamrock  ReRning 
Digital  Equipment  Corp. 

Donohoe  Companies,  Inc 
Draper,  Charles  Stark  Laboratories 
Dresser  Industries,  Inc. 

Du  Pont,  E.I,  De  Nemours  ft  Co. 

Dual  ft  Associates,  Inc 
Dunlop  Aviation,  Inc 
Dunn  J.E.  Construction  Co. 

Dynalex,  Inc 
Dynamic  Controls  Corp. 

Dynamic  Science,  faic 
Dynamics  Research  Corp. 

Dynaspan  Services  Co. 

Dyncorp 

Dynetics,  Inc 

ECC  International  Corp. 

EC  Corp. 

ECI  Construction,  Inc 
EEV,  Inc 
ESL,  Inc. 

EG&G,  Inc 

EG&G  Washington  Analytical  Services 
Center 

E  Systems,  Inc. 

Eagle  Technology,  Inc 
Earth  Technology  Corp. 

Eastman  Kodak  Co. 

Eaton  Corp. 

Eaton  Kenway,  Inc 

Ebasco  Overseas  Taylor  Wood  JV 

Ebasco  Services,  Inc 

Eby  Martin  K.  Construction  Co. 

Edo  Corp. 

El  Paso  Electric  Co. 

El  Paso  Refining  Co.,  Ltd. 

Elbit  Computers,  Ltd. 

Eldyne,  Inc. 

Electro  Design  Manufacturing 
Electro  Methods,  Inc 
Electronic  Data  Systems  Corp. 
Electronic  Warfare  Associates 
Electrospace  Systems,  Inc 
Emco,  Inc 

Emerald  Maintenance,  Inc 
Emerson  Electric  Co. 

Engineered  Air  Systems,  Inc 
Engineering  ft  Economics  Research 
Engineering  Research,  Inc 
Enginetics  Corp. 


Entwistle  Co.,  Inc 
Evaluation  Research  Corp. 

Evans  Sutherland  Computer  Corp. 
Evergreen  International  Aviation 
Ex  Cell  O  Corp. 

Executive  Resource  Associates 
Exide  Electronics  Group,  Inc 
Expander  Transport  Corp. 

Expeditor  Transport  Corp. 

Exporter  Transport  Corp. 

Expressor  Transport  Corp. 

Extender  Transport  Corp. 

Exxon  Corp. 

PEL  Corp. 

FL  Aerospace  Corp. 

EMC  Corp. 

FMS  Corp. 

FN  Manufacturing,  Inc 
F2M,  Inc. 

Fairchild  Aircraft  Corp. 

Fairchild  Industries,  Inc 
Fairchild  Weston  Systems,  Inc 
Falcon  Systems,  Inc 
Fansteel,  Inc 
Farrell  Lines,  Inc 
Federal  Computer  Corp. 

Federal  Data  Corp. 

Federal  Electric  Corp. 

Federal  Hoffman,  Inc. 

Ferrulmatic,  Inc 

Fiber  Materials,  Inc 

Figgie  IntemationaL  Inc 

Fleet  Supplies,  Inc 

Flight  International  Group,  Inc 

Flight  Systems,  Inc 

Flightsafety  International,  Inc. 

Florida  Power  ft  Light  Co. 

Fluke,  John  Manufacturing  Co.,  Inc 
Flying  Tiger  Line,  Inc 
FokkerBV 
Foley  Co. 

Ford  Aerospace  Communications  Corp. 
Ford  Contracting  Corp. 

Forstmann  ft  Co.,  Inc 
Foundation  Health  Corp. 

Freightliner  Corp. 

Frontier  Engineering,  Inc 
Frontier  Oil  ft  Refimng  Co. 

Fru  Con  Construction  Corp. 

Fruit  of  The  Loom,  Inc. 

G&C  Enterprises,  Inc 
GA  Technologies,  Inc. 

GEC  Avionics  Ltd. 

GLR  Constructors 
GNB,  Inc 

GTE  Government  Systems,  bic 
GTE  Products  Corp.  (Delaware) 

GTE  Service  Corp. 

Gates  Construction  Corp. 

Gates  Learjet  Corp. 

Gay.  Robert  Construction  Cc 
Gayston  Corp. 

General  Battery  Corp. 

General  Defense  Corp. 

General  Dynamics  C^. 

General  Electric  Cc 
General  Foods  Corp. 

General  Instrument  Corp.  (Delaware) 
General  Mills,  Inc. 

General  Motors  Corp. 

General  Oil  Corp. 

General  Research  Corp. 

General  Ship  Corp. 

General  Signal  Corp. 

Genrad,  Inc 
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Centex  Corp. 

Geo  Centers,  Inc. 

George  Washington  University 
Georgia  institute  of  Technology 
Georgia  Power  Co. 

Gibbs  ft  Cox,  Inc. 

Global  Associates,  a  Joint  Venture 
Gonzalez,  Fermin  O.,  Inc. 

Goodrich,  B.F,  Co. 

Goodyear  Tire  ft  Rubber  Co. 

Gould  Inc. 

Government  Technology  Services 
Crammtech,  Inc. 

Granite  Construction  Co. 

Greal  Lakes  Dredge  ft  Dock  Co. 
Greenland  Construction 
Grey  Advertising,  Inc. 

Grimberg,  John  C.  Co.,  Inc. 

Grumman  Aerospace  Corp. 

Grumman  Corp. 

Grumman  Data  Systems  Corp. 

Gulf  Coast  Trailing  Co. 

Gulfstream  Aerospace  Corp.  (Delaware) 
Guyco  Engineering  Co. 

HftH  Meat  Products,  Inc. 

HH  Aerospace  Design,  Ina 

HLJ  Construction  ft  Management  Group 

HR  Textron,  Inc. 

Hagglund  ft  Soner  AB 
Halter  Marine,  Inc. 

Hamilton  Enterprises,  Inc. 

Hamilton  Technology,  Inc. 

Hand  Development  Co.,  Ltd. 

Herbert  International,  Ina 
Hamischfeger  Corp. 

Harper  Development  Co.,  Inc. 

Harris  Corp. 

Harris  Magnavox  Systems  Co.,  JV 
Harsco  Corp. 

Hawaiian  Airlines,  Inc. 

Hawaiian  Electric  Co.,  Ina 
Hawaiian  Independent  Refinery 
Hawaiian  Telephone  Co. 

Hayes  International  Corp. 

Hazeltine  Corp. 

Heckethom  Mfg.  Co. 

Held  ft  Francke 

Hensel  Phelps  Construction  Co. 
Hercules  Construction  Corp. 

Hercules  Engines,  Ina 
Hercules,  Inc. 

Hermes  Consolidated.  Ina 
Hewlett  Packard  Co. 

Hochtief  AG 

Hoffman  Construction  Co.  of  Oregon 
Hofiman  Corp. 

Hoffman  La  Roche,  Ina 

Holmes  ft  Narver,  Ina 

Holmes  ft  Narver  Morrison  Knudson  JV 

Holston  Defense  Corp. 

Honam  Oil  Refinery  Co..  Ltd. 
Honeywell  Bull  AG 
Honeywell  Ina 
Hooks,  Mike,  Ina 
Horizons  Technology,  Inc. 

Howell  Instruments,  Ina 
Howmet  Turbine  Components  Corp. 
Hudson  Institute,  Ina 
Hughes  Aircraft  Co. 

Hughes,  Herm  ft  Sons,  Inc. 

Hunt  Building  Corp. 

Hydraulics  International,  Inc. 
Hydroscience,  Inc. 

Hyman,  George  Construction  Co. 
Hyster  Co. 

ICI  Americas,  Inc. 


IIT  Research  Institute 
ILC  Industries  (Delaware) 

IMR  Systems  Corp. 

ITT  ft  Varo,  Joint  Venture 
nr  Corp. 

Ibis  Corp. 

Idemitsu  Kosan  Co.,  Ltd. 

Illinois  Tool  Works,  Ina 
Imo  Delaval 
Industrial  Acoustics  Co. 

Information  Spectrum,  Inc. 
Information  Systems  Networks  Corp. 
Infotec  Development,  Inc. 

Ingalls  Shipbuilding,  Ina 
Ingersoll  Rand  Co. 

Institute  for  Defense  Analysis 
Integrated  Microcomputer  Systems 
Integrated  Systems  Analysts 
Intelcom  Group  Corp. 

Inter  Community  Telephone  Co. 
Intercontinental  Equipment,  Inc. 
Intercontinental  Mfg.  Co. 

Intergraph  Corp. 

Intermetrics.  Inc. 

International  Business  Machines  Co. 
International  Technology  Corp. 
Interstate  Airlines,  Inc. 

Interstate  Electronics  Corp. 
Interstate  Landscaping  Co.,  Ina 
Irvin  Industries,  Inc. 

Isometrics,  Inc. 

Israel  Aircraft  Industries,  Ltd. 

Israel  Military  Industries 
Isratex,  Ina 

Iwakuni  City  Water  Works  Bureau 
Jacksonville  Shipyards,  Inc. 

James,  T.L.  ft  Co.,  Ina 
Japan  Aircraft  Mfg.  Co.,  Ltd. 

Jay  Dee  Sportswear,  Inc. 

Jaycor 

Jersey  Central  Power  ft  Light  Co. 
Johns  Hopkins  University 
Jonathan  Corp.,  The 
Jones  Group,  Inc.,  The 
Jorgensen,  Roy  Associates,  Ina 
Kaiser  Aerospace  ft  Electronics  Co. 
Kaiser  Engineers  ft  Constructors 
Kaiser  Engineers,  Ina 
Kaman  Aerospace  Corp. 

Kaman  Corp. 

Kaman  Sciences  Corp. 

Kansas  Power  ft  Light  Co.,  Ina 
Kay  ft  Associates,  Ina 
Kaydon  Corp. 

Kearney  ft  Trecker  Corp. 

Kevlavik  Contractors 
Kellogg  Sales  Co. 

Kelsey  Hayes  Co. 

Kestrel  Shipholding  Corp. 

Key  Airlines 
Kidde,  Inc. 

Kimberly  Clark  Corp. 

Kloster  Co.,  Ina 
Koch  Fuels,  Ina 
Koehring  Cranes  ft  Excavators 
Kollmorgen  Corp. 

Korea  Electric  Power  Corp. 

Korean  Air  Lines  Co.,  Ltd. 

Kovatch  Corp. 

Kurz  ft  Root  Co. 

Kuwait  National  Petroleum  Co. 

LSC  Marine,  Inc. 

LSI  Avionic  Systems 

LTV  Aerospace  ft  Defense  Co. 

Laguna  Industries,  Inc. 

Laketon  Refining  Corp. 


Lally  Manufacturing  Corp. 

Landoll  Corp. 

Lanthier,  Robert  J.  Co.,  Inc. 

Lathrop,  F.P.  Construction  Co. 

Lear  Siegler,  Inc. 

Lee  R.  E.  ft  Associates 
Libby  Corp. 

Life  Cycle  Engineering,  Inc. 

Lifeco  Services  Corp. 

Light  Helicopter  Turbine  Engine  Co. 

Lilly,  David  B.,  Co.,  Inc. 

Lite  Industries.  Inc. 

Little,  Arthur  D.,  Inc. 

Litton  Industries,  Inc. 

Litton  Systems,  Inc. 

Lockheed  Corp. 

Lockheed  Electronics  Co. 

Lockheed  Missiles  ft  Space  Co. 

Lockheed  Shipbuilding  Co. 

Lockheed  Support  Systems,  Inc. 

Loggins  Meat  Co. 

Logicon,  Inc. 

Logistic  Support  Group 
Logistics  Management  Institute 
Loral  Corp. 

Loral  Electro  Optical  Systems 
Loral  Hycor,  Inc. 

Loral  Rolm  Mil  Spec  Computers 
Lord  ft  Son  Construction  Co. 

Lot  26  Constructors 
Louisville  Gas  ft  Electric  Co. 

Lucas  Industries,  Ina 
Luhr  Bros.,  Inc. 

Lull  Engineering  Co.,  Inc. 

Lykes  Bros.  Steamship  Co.,  Inc. 

M&M  Services,  Inc. 

M/A  Com  Linkabit  Corp. 

Magnavox  Electronic  Systems  Co.  . 
Magnavox  Government  ft  Industrial 
Electronics  Co. 

Magnavox  Overseas,  Ltd. 

Magnetek,  Inc. 

Mandex,  Ina 

Mantech  Field  Engineering  Corp. 

Mantech  International  Corp. 

Manville  Corp. 

Mapco,  Inc. 

Mar,  Ina 

Marable,  W.M.,  Inc. 

Marathon  Construction  Corp. 

Maremont  Corp. 

Marinette  Marine  Corp. 

Meirquardt  Co.  The 
Martin  Baker  Aircraft  Co.,  Ltd. 

Martin  Electronics,  Inc. 

Martin  Manufacturing  Co.,  Inc. 

Martin  Marietta  Corp. 

Martin  Marietta,  Diehl  Co's.,  Thom  ft 
Thompson  JV 
Maryland  Assemblies,  Inc. 

Mason  Chamberlain,  Ina 
Mason  Hanger  Silas  Mason,  Inc. 
Massachusetts  Institute  of  Technology 
Maxwell  Laboratories,  Inc. 

Maya  Construction  Co. 

Mayer,  Oscar  Foods  Corp. 

McDermott,  Ina 

McDonnell  Douglas  Astronautics 
McDonnell  Douglas  Bell  Helicopter  Textron 
JV 

McDonnell  Douglas  Corp. 

McDonnell  Douglas  Helicopter 
McDougal  Hartmann  Co. 

McLaughlin  Research  Corp. 

McMullen,  John  J.  Associates,  Inc. 
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McRae  Industries,  Inc. 

Merchants  National  Bank  &  Trust 
Merck  &  Co.,  Inc. 

Meridian  Construction  Co. 

Metal  Trades,  Inc. 

Metallgesellschaft,  Corp. 

Metric  Systems  Corp. 

Metro  Machine  Corp. 

Metro  Marine,  Inc. 

Microcom  Corp. 

Mid  States  Metal  Lines,  Inc. 

Midcon  of  New  Mexico,  Inc. 

Midwest  Construction  Co. 

Milcom  Systems  Corp. 

Miles  Laboratories,  Inc. 

Miller,  F.  &  Sons,  Inc. 

Miller  Herman,  Inc. 

Mills  Manufacturing  Corp. 

Miltope  Corp. 

Mine  Safety  Appliances  Co. 

Minnesota  Mining  &  Mfg.  Co. 

Mip  Instandsetzungsbetric 
Misener  Marine  Construction 
Mission  Research  Corp. 

Mitre  Corp. 

Mobil  Oil  Corp. 

Monarch  Construction  Co. 

Monty,  Ike  J.,  Inc. 

Moon  Engineering  Co.,  Inc. 

Morrel,  John  &  Co.,  Ina  (Delaware) 
Moprrisun  Knudsen  Co.,  Inc. 

Morrison  Knudsen  Engineers,  Inc. 

Morrison  Knudsen  International  Co. 
Mortenson,  M.A.  Co. 

Morton  Thiokol,  Inc. 

Motor  Oils  Hellas  Corinth  Refinery 
Motorola  Communications  &  Electronics 
Motorola,  Inc. 

Munro  &  Co.,  Inc. 

NCR  Corp. 

Nabisco  Brands,  Inc. 

Nasin,  J.S.  Co. 

Natco  Limited  Partnership 
Nation,  Inc. 

National  Academy  of  Sciences 
National  Airmotive  Corp. 

National  Business  Service  Enterprises,  Inc. 
National  Projects,  Inc. 

National  Steel  &  Shipbuilding  Co. 

National  Systems  Management 
Navajo  Refining  Co. 

Navistar  International  Transportation  Corp. 
Nec  Overseas  Market  Development 
Needham,  Inc. 

Negretti  &  Zambra  Aviation,  Ltd. 

Nero  &  Associates.  Inc. 

Network  Solutions,  Inc. 

New  Bedford  Panoramex  Corp. 

New  Mexico  State  University 
Newberg,  Gust  K.  Construction  Co. 

Newport  News  Shipbuilding  &  Dry  Dock  Co. 
Niagara  Mohawk  Power  Corp. 

Nichols  Research  Corp. 

Nimas  Corp. 

Nomura  Enterprise,  Inc. 

Norden  Systems,  Inc. 

Norfolk  Shipbuilding  &  Dry  Dock  Corp. 
North  Atlantic  Industries,  Inc. 

Northern  Telecom,  Inc.  (Delaware] 

Northrop  Corp. 

Northrop  Sen;ices,  Inc. 

Northrop  Worldwide  Aircraft  Services,  Inc, 
Northwest  Airlines,  Inc. 

Northwest  Marine  Iron  Works 
Nuclear  Research  Corp. 

ORC  Industries,  Inc. 


ORI  Inc. 

Ocean  Freedom  Shipping,  Inc. 
Ocean  Spirit  Shipping,  Inc. 

Ocean  Star  Shipping,  Inc. 

Ocean  Technology,  Inc. 

Ocean  Triumph  Shipping,  Inc. 
Octagon  Process,  Inc. 

Ohbayshi  Corp. 

Okinawa  Electric  Power  Co. 
Oklahoma  Arotronics,  Inc. 

Olin  Corp. 

OMI  Corp. 

Oregon  Freeze  Dry  Foods,  Ina 
Oshkosh  Truck  Corp. 

Outdoor  Venture  Corp. 

PA  GMBH 

PRC  Kentron 

PRC  VSE  &  Associates  JV 

Pacer  Systems.  Inc. 

Pacific  Architects  &  Engineers 
Pacific  Gas  &  Electric  Co. 

Pacifica  Services,  Inc. 

Pan  Am  Support  Service,  Inc. 

Pan  Am  World  Services,  Inc. 

Pan  American  World  Airways,  Ina 
Par  Technology  Corp. 

Parker  Hannifin  Corp. 

Parsons,  Ralph  M.  Co.,  The 
Patrol  Ofisi  A  S  Genel  Mud 
Patton  Tully  Transportation  Co. 
Pease  Leasing,  Inc. 

Peat  Marwick  Main  &  Co. 

Peco  Enterprises,  Inc. 

Penn  Metal  Fabricators,  Inc. 
Pennsylvania  State  University 
Perceptronics,  Ina 
Perini  Corp. 

Perkin  Elmer  Corp.,  The 
Person  System  Integration,  Ltd. 
Peterson  Builders,  Inc. 

Petrophil  Corp. 

Pfalzwerke  AG 
Pfizer,  Inc. 

Philadelphia  Ship  Maintenance  Co. 
Philip  Morris  Companies,  Ina 
Philippine  National  Construction 
Phillips  Cartner  &  Co.,  Ina 
Phillips  Petroleum  Co. 

Phoenix  Petroleiun  Co. 

Physics  International  Co. 

Picker  International,  Inc. 

Pine  Bluff  Sand  &  Gravel  Co. 

Pitney  Bowes,  Inc. 

Planning  Research  Corp. 

Planning  Systems,  Inc. 

Pneumo  Abex  Corp. 

Potomac  Electric  Power  Co. 
Precision  Echo 
Precision  Finishing,  Inc. 

Precision  Machining,  Inc. 

Prestolite  Electria  Inc. 

Preventive  Health  Program,  Ina 
Price  Brothers  Co. 

Pride  Refining,  Inc. 

Proctor  &  Gamble  Distributing  Co. 
Professional  Service  Industries 
Propper  International,  Inc. 

Public  Service  Co.  of  New  Mexico 
Puerto  Rico  Sun  Oil  Co.,  Ina 
Pum  Yang  Construction  Co.,  Ltd. 
Purdue  University 
Purdy  Corp. 

Purvis  Systems,  Inc. 

Q  E  D  Systems,  Inc. 

Quaker  Oats  Co.,  The 
Questech,  Inc. 


Quintron  Corp. 

R&D  Associates 
RCA  Corp. 

RCA  Global  Communications,  Ina 
RG&B  Contractors,  Inc. 

RJO  Enterprises,  Inc. 

R)R  Nabisco,  Inc. 

Racal  Communications,  Ina 
Radian  Corp. 

Rafael  Armaments  Development 
Rail  Co. 

Rand  Corp.,  The 
Raymond  Engineering,  Inc. 

Raytheon  Co. 

Raytheon  Service  Co. 

Reach  All,  Inc. 

Recon  Optical,  Ina 
Red  River  Shipping  Corp. 

Rediffusion  Simulation,  Inc. 

Reeves  Brothers,  Inc. 

Reflectone,  bic. 

Rensselaer  Polytechnic  Institute 
Research  Management  Corp. 

Research  Triangle  Institute 
Resource  Consultants,  Ina 
Reticon  Corp. 

Rexon  Technology  Corp. 

Reynolds,  R. ).  Tobacco  Co. 

Rice,  James  Ed 
Richardson  Electronics  Ltd. 

Right  Away  Foods  Corp. 

Riverside  Research  Institute 
Rockwell  International  Corp. 

Roe  Enterprises,  Ina 
Rohr  Industries,  Inc. 

Rolls  Royce,  Inc. 

Rosemount,  Inc. 

Rosenblatt  M.  &  Son,  Inc. 

Ross  Engineering  Co.,  Inc. 

Royal  Norwegian  Naval  Material 
Royal  Ordnance  Ammunition  Ltd. 

Ryan  Walsh  Stevedoring  Co. 

SCI  Systems,  Inc. 

SMS  Data  Products  Group,  Ina 
SRI  International 
SRS  Technologies 
Sabreliner  Corp. 

Sachs  Freeman  Associates,  Inc. 
Sacramento  Municipal  Utility  District 
Saft  America,  Inc. 

Samsung  Precision  Industries  Co. 

San  Antonio  City  Public  Service 
San  Diego  Community  College  District 
Sanders  Associates,  Inc. 

Sargent  Fletcher  Co. 

Sargent  Industries,  Inc. 

Saudi  Maintenance  Co.  Siyanco 
Scallop  Corp. 

Schafer,  W.J.  Associates,  Inc. 

Schneider,  Inc. 

Science  Applications  International  Corp. 
Scientific  Atlanta,  Inc. 

Scot,  Inc. 

Sea  Mobility,  Inc. 

Sea  Land  Service,  Ina 
Sealift,  Inc. 

Seaward  Marine  Services,  Ina 
Sechan  Electronics,  Inc. 

Seim  Servizi  Elettrici  Montedi 
Semcor,  Inc. 

Sentara  First  Step  Corp. 

Sentinel  Electronics,  Ina 
SequM  Corp. 

Serv  Air,  Inc. 

Service  Engineering  Co.,  Inc. 
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Sevenson  Construction  Corp. 

Shell  Co.  of  the  Islands 
Shell  Oil  Co. 

Shoals  American  Industries.  Inc. 

Siemens  AG 
Siemens  Capital  Corp. 

Sierracin  Corp. 

Sikorsky  Support  Services.  Inc. 

Silent  Partner,  Inc. 

Simmonds  Precision  Products 
Simplex  Wire  &  Cable  Co. 

Singer  Co.,  The 
Sippican,  Inc. 

Sletten  Construction  Co. 

Slocomb,  J.T.  Co. 

Smiths  Industries.  Inc..  USA 
Softech.  Inc. 

Sonalysts,  Inc. 

Sonicraft,  Inc. 

Sonomure  Contracting  Co. 

South  Carolina  Research  Authority 
South  Carolina  Electric  &  Gas  Co. 
Southern  Air  Transport  Inc. 

Southern  California  Edison  Co. 

Southern  Packaging  &  Storage  Co. 
Southwest  Marine  San  Francisco 
Southwest  Marine,  Inc. 

Southwest  Mobile  Systems  Corp. 
Southwest  Research  Institute 
Southwestern  Bell  Telephone  Co. 

Space  Communication  Co. 

Space  Data  Corp. 

Sparta,  Inc. 

Sparton  Corp. 

Sparton  Electronics  Florida 
Spears  Associates,  Inc. 

Spears,  J.L,  Inc. 

Specialty  Plastic  Products.  Inc. 

Sperry  Corp. 

Standard  Manufacturing  Co. 

Standard  Oil  Co. 

Standard  Products  Co.,  The 
Stanford  Leland  Junior  University 
Stanford  Telecommunications 
Star  Dynamics,  Inc. 

Steams  Catalytic  World  Corp. 

Steinberg  Brothers,  Inc. 

Stemaco  Products,  Inc. 

Sterling  Federal  Systems.  Inc. 

Steuart  Petroleum  Co. 

Stevens  Co. 

Stewart  Warner  Corp. 

Still  GMBH 

Storage  Technology  Corp. 

Strand,  Inc. 

Strong  Bill  Enterprises,  Inc. 

Stumpf  &  Mueller 
Sumitomo  Heavy  Industries  Ltd. 

Summit  Technologies.  Ina 
Sun  Microsystems,  Inc. 

Sun  Refining  &  Marketing  Co. 
Sundstrand  Corp. 

Sundstrand  Data  Control,  Inc. 

Sunkyong,  Ltd. 

Support  Systems  Associates 
Supreme  Beef  Processors.  Inc. 

Sverdrup  Corp. 

Sverdrup  Technology,  Inc. 

Swedlow,  Inc. 

Swift  Eckrich,  Inc. 

Syscon  Corp. 

System  Development  Corp. 

System  Planning  Corp. 

Systemhouse,  Inc. 

Systems  Engineering  Associates 
Systems  Engineering  &  Management  Co. 


S>'stems  Management  American  Corp. 
Systems  Research  &  Applications 
Systems  Research  Laboratories,  Inc. 
Systron  Donner  Corp. 

TGS  Technology,  Inc. 

TRW,  Inc. 

T  lida  Contractors  R  M  Kaya,  )V 
Tacoma  Boatbuilding  Co. 

Talley  Defense  Systems,  Inc. 

Taylor  Group,  Inc. 

Techdyn  Systems  Corp. 

Technial  &  Management  Service 
Technology  Scientific  Services 
Tecolote  Research,  Inc. 

Tecom,  Inc. 

Teer,  Nello  L  Co. 

Tektronix,  Inc. 

Teledyne,  Inc. 

Teledyne  Industries,  Inc. 

Telephonies  Corp. 

Telex  Communications,  Inc. 

Telos  Corp. 

Temtex  Products,  Inc. 

Tennessee  Apparel  Corp. 

Tennier  Industries,  Inc. 

Terra  Contracting  Co.,  Inc. 

Tetra  Tech,  Inc. 

Teval  Corp. 

Texaco,  Inc. 

Texaco  Refining  Marketing,  Inc. 
Texas  Instruments,  Inc. 

Texas  Power  &  Light  Co. 

Texcom,  Inc. 

Textron,  Inc. 

Thinking  Machines  Corp. 

Thomas,  R.S.  Construction  Co. 
Thomasville  Furniture  Industries 
Thompson,  ].  Walter  Co. 

Todd  Pacific  Shipyards  Corp. 

Tohoku  Denryoku  K  K 
Tokyo  Denryoku  K  K 
Totinos  Italian  Kitchen,  Inc. 

Tracor  Appied  Sciences,  Inc. 

Tracor,  Inc. 

Tracor  Instruments  Austin,  Inc. 
Tracor  Marine,  Inc. 

Trak  International,  Inc. 

Trans  World  Airlines,  Inc. 
Transtechnology  Corp. 

Trataros  Industries,  Ltd. 

Treadwell  Corp. 

Tri  Industries,  Inc. 

Tricil  Enuir  Response,  Inc. 

Turtle  Mountain  Manufacturing  Co. 
UMC  Electronics  Co.  (Del) 
Ultrasystems.  Inc. 

Unidynamics  Corp. 

Unified  Industries,  Inc. 

Union  Carbide  Corp. 

Union  Corp. 

Union  Explosivos  Rio  Tinto  SA 
Union  Oil  Co.  of  California 
Union  Rheinbraun  Kohle  U  Miner 
Uniroyal,  Inc. 

Unisys  Corp. 

United  Airlines  Services  Corp. 
United  Engineers  &  Constructors 
United  Technologies  Corp. 

Universal  Energy  Systems,  Inc. 
Universal  Maritime  Service 
Universal  Propulsion  Co. 

University  of  California 
University  of  California,  San  Diego 
University  of  Dayton 
University  of  Illinois 
University  of  Maryland 


University  of  Massachusetts 
University  of  Michigan 
University  of  Southern  California 
University  of  Texas  System 
University  of  Washington 
Upjohn  Co.,  The 
Utah  Power  &  Light  Co. 

Utah  State  University 
VSECorp. 

Valentec  International  Corp. 

Valleydale  Packers,  Inc. 

Valmac  Industries,  Inc. 

Vanco  Industries,  Inc. 

Vanee  Foods  Co. 

Vanguard  Technologies  Corp. 

Varian  Associates,  Inc. 

Veda,  Inc. 

Velcon  Filters,  Inc. 

Ver  Val  Enterprises.  Inc. 

Verac,  Inc. 

Vessel  Charters,  Inc. 

Vickers,  Inc. 

Vinnell  Corp. 

Virginia  Electric  &  Power  Co. 

Virtexco  Corp. 

Vitro  Corp. 

Vitro  Services  Corp. 

Virtronics,  Inc. 

Volkswagen  Aktiengesellschaft 
WF  Industries 
Wadman  Corp. 

Walsh,  William  V.  Construction  Co.,  Inc. 
Walters,  E.  &  Co.,  Inc. 

Wang  Laboratories,  Inc. 

Warehouses  Service  Agency 
Waterman  Steamship  Corp. 

Watiker  &  Son,  Inc. 

Watkins  Johnson  Co. 

Wellco  Enterprises,  Inc. 

Western  Gear  Corp. 

Western  Petroleum  Co. 

Western  Research  Corp. 

Western  States  Construction  Co. 

Western  Union  International,  Inc. 
Westinghouse  Electric  Corp. 

Westminster  Co.,  Inc. 

Westmont  Industries 
Weston,  Roy  F.,  Inc. 

Whittaker  Corp. 

Wick  Construction  Co. 

Willard  Co.,  The 
Williams  International  Corp.' 

Williams  Steel  Industries,  bic. 

Winfield  Mfg.  Co.,  Inc. 

Wisconsin  Physicians  Service  Insurance 
Woods  Hole  Oceanographic  Institute 
World  Airways,  Inc. 

Wright  Schuchart,  Inc. 

Wylie,  C.E.  Construction  Co. 

Xerox  Corp. 

Yonkers  Contracting  Co.,  Inc. 

Yordi  Construction,  Inc. 

York  International  Corp. 

Young  &  Rubicam,  Inc. 

Zantop  International  Airlines,  Inc. 

Zenith  Data  Systems  Corp. 

Zenith  Electronics  Corp. 

(10  U.S.C.  2397} 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

December  21, 1988. 

[FR  Doc.  88-29663  Filed  12-23-88;  8:45  am) 
BILUNG  CODE  3S10-0t-M 
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Department  of  the  Navy 
32  CFR  Part  701 

Availability  of  Records  and  Publication 
of  Documents  Affecting  the  Public 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

summary:  This  rule  sets  forth  amended 
regulations  pertaining  to  the  Department 
of  the  Navy  Freedom  of  Information  Act 
Program.  The  rule  reflects  changes  in  the 
Secretary  of  the  Navy  Instruction 
5720.42  series  from  which  it  is  derived. 

EFFECTIVE  DATE:  December  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Doris  M.  Lama  {OP-09B3OP), 

Office  of  the  Chief  of  Naval  Operations, 
Washington,  DC  20350-2000,  Telephone: 
(202)  694-2004/2817. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  cited  below,  the 
Department  of  the  Navy  amends  32  CFR 
Part  701.  Subparts  A,  B,  C,  and  D 
derived  b  orn  the  Secretary  of  the  Navy 
Instruction  5720.42  series,  which 
implements  within  the  Department  of 
the  Navy  the  provisions  of  Department 
of  Defense  Directives  5400.7  and 
5400.7-R  series,  Department  of 
Defense  Freedom  of  Information  Act 
Program  (32  CFR  Part  286)  pertaining  to 
action  on  requests  for  release  of 
departmental  records  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  This  rule  is  being  published  by  the 
Department  of  the  Navy  for  guidance 
and  interest  of  the  public  in  accordance 
with  5  U.S.C.  552(a)(1).  It  has  been 
determined  that  invitation  of  public 
comment  on  these  changes  to  the 
Department  of  the  Navy’s  implementing 
instruction  prior  to  adoption  would  be 
impracticable  and  unnecessary,  and  it  is 
therefore  not  required  under  the  public 
rulemaking  provisions  of  32  CFR  Parts 
286  and  701,  Subpart  E.  Interested 
persons,  however,  are  invited  to 
comment  in  writing  on  this  amendment. 
All  written  comments  received  will  be 
considered  in  making  subsequent 
amendments  or  revisions  to  32  CFR  Part 
701,  Subparts  A,  B,  C,  and  D,  or  the 
instruction  upon  which  it  is  based. 
Changes  may  be  initiated  on  the  basis  of 
comments  received.  Written  comments 
should  be  addressed  to  Mrs.  Doris  M. 
Lama  (OP-09B3OP).  Office  of  the  Chief 
of  Naval  Operations,  Washington,  DC 
20350-2000.  It  has  been  determined  that 
this  final  rule  is  not  a  “major  rule” 
within  the  criteria  specified  in  section 
1(b)  of  Executive  Order  12291  and  does 
not  have  substantial  impact  on  the 
public. 


List  of  Subjects  in  32  CFR  Part  701 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Privacy. 

Accordingly,  32  CFR  Part  701  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  701  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

2.  In  32  CFR  Part  701,  Subparts  A.  B,  C, 
and  D  are  revised  to  read  as  follows: 

PART  701— AVAILABILITY  OF 
DEPARTMENT  OF  THE  NAVY 
RECORDS  AND  PUBLICATION  OF 
DEPARTMENT  OF  THE  NAVY 
DOCUMENTS  AFFECTING  THE  PUBLIC 

Subpart  A— Department  of  the  Navy 
Freedom  of  Information  Act  Program 

Sec. 

701.1  Purpose. 

701.2  Scope  and  effect. 

701.3  Definitions. 

701.4  Policy. 

701.5  Responsibility  and  authority. 

701.6  For  Official  Use  Only  (FOUO). 

701.7  Format  and  procedures  for  requesting 
records  under  FOIA. 

701.8  Procedures  for  processing  FOIA 
requests. 

701.9  FOIA  appeals. 

701.10  Publication,  indexing,  and  public 
inspection  of  certain  classes  of  records. 

701.11  Authentication  of  records  released 
under  FOIA. 

Subpart  B — Guidelines  on  Matters  Which 
Are  Exempt  from  Public  Disclosure 

701.21  General  rule. 

701.22  Reasonably  segregable  matters. 

701.23  )udicial  review. 

701.24  Specific  exemptions. 

Subpart  C — Addresses  for  Department  of 
the  Navy  Records  and  Locations  for  Public 
Inspection 

701.31  Addresses  for  requests  for 
Department  of  the  Navy  records. 

701.32  Locations  at  which  Department  of  the 
Navy  records  are  available  for  public 
inspection. 

Subpart  D— Fee  Guidelines 

701.40  FOIA  fees. 

701.41  Fee  waivers. 

701.42  Fee  assessment. 

701.43  Aggregating  requests. 

701.44  Effect  of  Debt  Collection  Act  of  1982 
(Pub.  L  97-365). 

701.45  Computation  and  collection  of  fees. 

701.46  Schedule  of  FOIA  fees. 

701.47  FOIA  fee  remittance/receipt  controls. 

701.48  Technical  data  fees. 

***** 


Subpart  A— Department  of  the  Navy 
Freedom  of  Information  Act  Program 

§701.1  Purpose. 

Subparts  A,  B,  C,  and  D  of  this  Part 
701  implement  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  and  the 


Department  of  Defense  Directives  5400.7 
and  5400.7-R  series.  Department  of 
Defense  Freedom  of  Information  Act 
Program,  (see  32  CFR  Part  286)  and 
outline  the  policies  and  procedures  for 
disclosure  of  records,  establish 
mandatory  time  limits  for  Freedom  of 
Information  Act  (FOIA)  responses  and 
explain  how  members  of  the  public  may 
inspect  or  obtain  copies  of  Department 
of  the  Navy  records. 

§  701.2  Scope  and  effect 

(a)  Applicability.  Subparts  A.  B.  C, 
and  D  of  this  Part  701  apply  throughout 
the  Department  of  the  Navy  and  govern 
disclosure  of  agency  records  to  any 
person. 

(b)  Requests  from  persons  with 
private  interests.  The  Freedom  of 
Information  Act  (FOIA)  applies  to 
persons  with  private  interests  as 
opposed  to  federal  agencies  or  foreign 
governments  seeking  information. 
Requests  from  persons  acting  in  their 
private  capacity  will  be  in  writing,  and 
clearly  show  all  other  addressees  within 
the  Federal  Government  to  whom  this  or 
a  similar  request  was  also  sent.  This 
reduces  processing  time  and  ensures 
better  inter-  and  intra-agency 
coordination. 

(c)  Requests  from  state  and  local 
government  officials.  State  or  local 
government  officials  who  submit  FOIA 
requests  for  Department  of  the  Navy 
records  shall  be  given  the  same 
consideration  as  any  other  requester, 
except  that  such  requests  shall  be 
treated  expeditiously  when  possible  if 
release  of  the  records  requested  would 
significantly  benefit  the  general  public. 

(d)  Requests  from  foreign 
governments.  Foreign  governments 
seeking  information  should  use 
established  official  channels  for 
obtaining  information. 

(e)  Privileged  release  to  officials. 
Documents  that  are  otherwise  exempt 
from  disclosure  under  the  scope  of 
Subparts  A,  B,  C,  and  D  of  this  Part  701 
may  be  released  to: 

(1)  Congress; 

(2)  Federal  Courts,  when  ordered  by 
officers  of  the  court  for  the 
administration  of  justice; 

(3)  Other  federal  executive  and 
administrative  agencies  as  determined 
by  the  head  of  a  naval  activity; 

(4)  State  and  local  officials  as 
determined  by  the  head  of  a  naval 
activity;  and, 

(5)  Government  Accounting  Office 
(GAO)  for  records  during  an  audit. 
OfHcials  receiving  requests  under  the 
provisions  of  this  paragraph  shall  be 
advised  that  the  records  are  privileged 
and  exempt  from  disclosure  under 
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FOIA,  and  shall  be  apprised  of  any 
special  handling  requirements. 

(f)  Publication  and  public  availability 
of  special  classes  of  records.  The 
requirements  of  5  U.S.C.  552  that  certain 
classes  of  Department  of  the  Navy 
regulatory,  rulemaking,  and 
organizational  records  must  be 
published  in  the  Federal  Register  for  the 
guidance  of  the  public  and  made 
available  for  public  inspection  and 
copying  are  implemented  in  32  CFR  Part 
701,  Subpart  C. 

(g)  Public  affairs  regulations. 

Subparts  A,  B,  C,  and  D  of  this  Part  701 
are  intended  to  complement,  not  restrict, 
the  conduct  of  Department  of  the  Navy 
public  affairs,  media  relations, 
community  relations  and  internal 
relations  Unctions  and  practices 
authorized  in  Secretary  of  the  Navy 
Instruction  5720.44  series,  “Department 
of  the  Navy  Public  Affairs  Regulations." 
Should  the  practices  authorized  in  that 
regulation  conflict  in  any  respect,  the 
provisions  of  these  subparts  shall  be 
controlling. 

(h)  U.S.  Navy  Regulations.  Release  of 
a  record  to  a  member  of  the  public  under 
FOIA  shall  be  deemed  to  have  occiured 
in  the  discharge  of  official  duties 
(Article  1116.3,  U.S.  Navy  Regulations 
(1973)).  Process  a  request  by  a  member 
of  the  public  for  a  record  designated  as 
FOR  OFFICIAL  USE  ONLY  (FOUO) 
under  the  instructions  outlined  in  §  701.6 
(Article  1116.4,  U.S.  Navy  Regulations). 

(i)  Other  directives.  The  following 
directives,  to  the  extent  they  do  not 
conflict,  supplement  Subparts  A,  B,  C, 
and  D  of  this  Part  701: 

(1)  Marine  Corps  Manual,  paragraph 
1015  (also,  for  Headquarters  Marine 
Corps,  HQO  P5000.12E,  Chapter  10)— 
release  of  information  from  the 
personnel  records  of  members  and 
former  members  of  the  Marine  Corps. 

(2)  Federal  Personnel  Manual. 
Chapters  293,  294,  297,  335,  339,  and 
713 — release  of  information  from  active 
and  inactive  civilian  personnel  records. 

(3)  Manual  of  the  Medical 
Department,  U.S.  Navy  (NAVMED  P- 
117),  Chapters  23-70  through  23-79 
release  of  information  from  active  and 
inactive  medical  records. 

§701.3  Definitions. 

(a)  FOIA  request  A  written  request 
for  Department  of  the  Navy  records  by  a 
member  of  the  public,  an  organization, 
or  business,  etc.,  that  either  explicitly  or 
implicitly  invokes  5  U.S.C.  552, 
Department  of  Defense  Directives  5400.7 
and  5400.7-R  series,  “Department  of 
Defense  Freedom  of  Information  Act 
Program"  (see  32  CFR  Part  286)  and/or 
Subparts  A,  B,  C,  and  D  of  this  Part  701. 
At  a  minimum,  the  request  must  be  in 


writing,  contain  a  reasonable 
description  of  the  record(s)  sought,  and 
contain  a  statement  as  to  the  requester’s 
willingness  to  pay  all  fees  or  those  up  to 
a  specffied  amount,  if  the  costs  for 
processing  the  request  are  expected  to 
exceed  the  minimum  fee  waiver 
threshold.  Verbal  requests  shall  not  be 
honored. 

(b)  Agency  record.  The  products  of 
data  compilation,  regardless  of  physical 
form  or  characteristics,  made  or 
received  by  a  naval  activity  in 
connection  with  transacting  public 
business,  and  preserved  by  a  naval 
activity  as  evidence  of  organization, 
policies,  functions,  decisions,  or 
procediu’es  of  the  naval  activity.  The 
following  are  not  included  in  the 
dehnition  of  “record": 

(1)  Library  and  museum  material 
made,  acquired,  and  preserved  solely  for 
reference  or  exhibition. 

(2)  Objects  or  articles,  such  as 
structures,  furniture,  paintings, 
sculpture,  three-dimensional  models, 
vehicles,  equipment  and  parts  of 
wrecked  aircraft  and  ships,  whatever 
their  historical  value,  or  value  as 
evidence. 

(3)  Commercially  exploitable 
resources,  including  but  not  limited  to: 
Maps,  charts,  map  compilation 
manuscripts,  map  research  materials, 
and  data  if  not  created  or  used  as 
primary  sources  of  information  about 
organizations,  policies,  functions, 
decisions,  or  procedures  of  the 
Department  of  the  Navy. 

(4)  Computer  software,  if  not  created 
or  used  as  primary  sources  of 
infoxmation  about  organizations, 
policies,  functions,  decisions,  or 
procedures  of  a  naval  activity.  This  does 
not  include  the  data  processed  and 
produced  by  such  software  and  stored 
with  the  software. 

(5)  Unaltered  publications  and 
processed  documents  such  as 
regulations,  manuals,  maps,  charts, 
related  geophysical  materials  and 
audiovisual  productions  available  to  the 
public  through  an  established 
distribution  system  with  or  without 
charges. 

(6)  Anything  that  is  not  a  tangible  or 
documentary  record,  such  as  an 
individual's  memory  or  oral 
communication. 

(7)  Personal  records  not  subject  to 
agency  creation  or  retention 
requirements,  created  and  maintained 
primarily  for  an  agency  employee’s 
convenience,  and  not  distributed  to 
other  agency  employees  for  their  official 
use.  For  example,  supervisor's  personal 
notes  on  employees'  performance  not 
required  by  naval  instruction  or 
regulation  used  solely  as  a  memory  aid 


in  preparing  evaluation  reports  and  then 
destroyed,  are  not  “agency  records." 

Also,  Division  Officer's  notebooks  and 
Marine  Corps  Unit  Leader’s  notebooks 
are  not  "agency  records." 

(8)  Information  stored  in  a  computer 
for  which  there  is  no  existing  computer 
program  or  printout. 

(c)  Release  authority.  Release 
authorities  are  commanding  officers  and 
heads  of  Navy  and  Marine  Corps 
activities  (departmental  and  field) 
authorized  to  furnish  copies  of  records 
under  their  cognizance  for  which  no 
FOIA  exemption  applies. 

(d)  Initial  Denial  Authority  (IDA).  An 
official  who  has  authority  to  withhold 
records  under  FOIA,  either  in  whole  or 
in  part,  based  on  the  FOIA  exemptions. 
IDA’S  may  also  grant  or  deny  requests 
for  reduction  or  waiver  of  fees.  A  list  of 
IDA’s  is  contained  in  §  701.5. 

(e)  Appellate  authority.  The  Judge 
Advocate  General  and  the  General 
Counsel  have  jurisdiction  to  rule  on 
administrative  appeals  of  denials  of 
FOIA  requests  for  information  under 
their  cognizance,  as  outlined  in  §  701.9. 

(f)  Administrative  appeal.  Appeal 
made  by  a  requester  to  the  appellate 
authority  or  their  designee,  to  reverse  an 
IDA’s  decision  where  all  or  part  of  a 
requested  record  or  a  request  for  waiver 
or  reduction  of  fees  was  denied.  A 
requester  may  also  file  an 
administrative  appeal  for  a  non¬ 
response  to  an  FOIA  request  within  the 
statutory  time  limit. 

§701.4  PoHcy. 

Naval  personnel  shall  comply  with  the 
spirit  and  intent  of  5  U.S.C.  552, 
Department  of  Defense  Directive  5400.7 
and  5400.7-R  series,  “Department  of 
Defense  Freedom  of  Information  Act 
Program"  (see  32  CFR  Part  286)  and 
Subparts,  A,  B,  C,  and  D  of  this  Part  701. 
Strict  adherence  is  necessary  to  provide 
uniformity  in  implementing  the 
Department  of  the  Navy  FOIA  Program 
and  to  create  conditions  that  promote 
public  trust.  Naval  activities  shall  assist 
requesters  in  understanding  and 
complying  with  Subparts  A,  B,  C,  and  D 
of  this  Part  701  and  shall  ensure 
procedural  matters  do  not  necessarily 
impede  a  requester  from  promptly 
obtaining  Department  of  the  Navy 
records. 

(a)  Disclosure.  (1)  Department  of  the 
Navy  will  make  available  to  any  party. 
U.S.  and  foreign  citizens,  the  maximum 
information  concerning  its  operations, 
activities,  and  administration.  A  naval 
record  shall  only  be  withheld  when  it  is 
exempt  fit)m  disclosure  under  FOIA. 
Reco^s  that  may  be  withheld  under  an 
exemption  nevertheless  shall  be  made 
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available  to  the  public  when  it  is 
determined  that  no  governmental 
interest  will  be  jeopardized  by  their 
release.  The  determination  of  jeopardy 
to  a  governmental  interest  is  within  the 
sole  discretion  of  the  cognizant  official, 
consistent  with  statutory  requirements, 
security  classification  requirements,  or 
other  requirements  of  law.  Therefore, 
subject  to  FOIA’s  exemptions  and  the 
requester’s  compliance  with  prescribed 
minimum  requirements,  records 
requested  by  the  public  shall  be  made 
available  promptly,  fully,  and  willingly. 

(2)  Initial  determination  to  release  or 
deny  a  record  shall  normally  be  made 
and  reported  to  the  requester  within  10 
working  days  after  receipt  of  the  request 
by  the  cognizant  activity. 

(b)  Public  domain.  Nonexempt  records 
released  under  Subparts  A,  B,  C,  and  D 
of  this  Part  701  are  in  the  public  domain. 
Nonexempt  records  maintained  in  a 
naval  activity’s  Public  Reading  Room,  or 
which  can  be  made  available  in  the 
Public  Reading  Room  within  a  short  time 
(15  minutes  or  less]  are  in  the  public 
domain.  Exempt  records  released  under 
5  U.S.C.  552  or  other  statutory  or 
regulatory  authority  may  be  considered 
to  be  in  the  public  domain  only  when 
their  release  constitutes  a  waiver  of  an 
FOIA  exemption.  When  release  does  not 
constitute  such  a  waiver,  such  as 
disclosure  to  a  properly  constituted 
advisory  committee  or  a  Congressional 
Committee,  the  released  records  do  not 
lose  their  exempt  status.  Also,  while 
authority  may  exist  to  disclose  records 
to  individuals  in  their  ofHcial  capacity. 
Subparts  A,  B,  C,  and  D  of  this  Part  701 
apply  if  the  same  individual  seeks  the 
records  in  a  private  or  personal 
capacity. 

(c)  Requests  for  records.  Naval 
activities  receiving  written  or  oral 
requests  from  members  of  the  public  are 
responsible  for  advising  the  requester  of 
the  correct  means  for  obtaining 
permission  to  examine  or  copy  records 
at  appropriate  times  and  locations 
where  they  are  held,  or  for  obtaining 
copies  of  such  records.  Minimum 
requirements  are  prescribed  in  §  701.7. 

(d)  T/me  limits.  (1)  Each  naval  activity 
is  responsible  for  developing  procedures 
to  ensure  the  expeditious  handling, 
prompt  retrieval,  and  review  of 
requested  records.  The  cognizant  official 
responsible  for  the  record(s)  has  a 
statutory  time  limit  of  10  working  days 
(excluding  Saturdays,  Sundays,  and 
legal  holidays)  to  respond  to  the 
requester’s  FOIA  request.  The  10 
working  day  time  limit  commences  upon 
receipt  of  the  request  by  the  cognizant 
activity. 

(2)  If  the  cognizant  ofhcial  is  unable  to 
respond  to  the  requester  within  the 


statutory  time  limit,  he  or  she  may  seek 
a  formal  or  informal  extension  of  time. 

(3)  If  a  naval  activity  has  a  significant 
number  of  requests  (e.g.,  10  or  more),  the 
requests  generally  will  be  processed  in 
order  of  receipt.  But  a  naval  activity 
may  complete  action  on  an  easily 
answered  request,  regardless  of  its 
ranking  within  the  order  of  receipt. 

(e)  Identification  of  records.  (1)  The 
requester  must  provide  a  description  of 
the  desired  record(s)  to  enable  the  naval 
activity  to  locate  the  record(s)  with  a 
reasonable  amount  of  effort.  FOIA  does 
not  authorize  “fishing  expeditions.”  If  a 
request  does  not  contain  a  reasonable 
description,  the  naval  activity  shall 
advise  the  requester  of  the  defect  and 
when  possible  assist  the  requester  in 
reframing  the  request.  Naval  activities 
are  not  obligated  to  act  on  the  request 
until  the  requester  responds  with  more 
specificity.  When  practical,  naval 
activities  shall  assist  the  requester  in 
identifying  the  records  sought  and  in 
reformulating  the  request  to  reduce  the 
burden  on  the  agency  in  complying  with 
FOIA. 

(2)  The  following  guidelines  are 
provided  for  “Hshing  expedition” 
requests  and  are  based  on  the  principle 
of  reasonable  effort.  Descriptive 
information  about  a  record  may  be 
divided  into  two  broad  categories — file 
related  and  event  related.  File  related 
includes  information  on  the  type  of 
record  (e.g.,  memorandum,  letter,  etc.), 
title,  index  citation,  subject  area,  date 
the  record  was  created,  and  originator. 
Event  related  includes  the 
circumstances  resulting  in  the  record’s 
creation  or  date  and  circumstances 
surrounding  the  event  the  record  covers. 

(3)  Generally,  a  record  is  reasonably 
described  when  the  description  contains 
sufficient  file  related  information  to 
permit  an  organized  nonrandom  search 
of  the  activity’s  filing  arrangements  and 
existing  retrieval  systems,  or  unless  the 
record  contains  sufficient  event  related 
information  needed  to  conduct  such  a 
search. 

(4)  The  decision  of  a  naval  activity  on 
the  reasonableness  of  description  must 
be  based  on  knowledge  of  its  files.  If  the 
description  enables  naval  personnel  to 
locate  the  record  with  reasonable  effort, 
the  description  is  adequate.  However,  if 
a  naval  activity  receives  a  request  not 
“reasonably  described”  it  shall  notify 
the  requester  of  the  defect  and  provide 
guidance  on  specificity  required  to  begin 
a  search. 

(5)  Requests  by  individuals  for  access 
to  records  about  themselves  are 
processed  under  the  provisions  of  the 
Privacy  Act  (PA)  cited  in  the  request. 
Requests  that  cite  both  Acts  or  neither 
Act  are  processed  under  both  Acts, 


using  the  time  limits  of  the  FOIA  and  the 
fee  provisions  of  the  PA.  Ordinarily 
when  personal  identihers  are  provided 
in  connection  with  a  request  for  records 
concerning  the  requester,  only  records 
retrievable  by  personal  identifier  need 
be  searched.  Search  for  such  records 
may  be  conducted  under  PA  procedures. 
Even  though  a  request  that  invokes  the 
FOIA  is  administratively  processed 
under  PA  procedures,  no  record  shall  be 
withheld  that  would  be  released  under 
FOIA  procedures. 

(f)  Creating  a  record.  A  record  must 
exist  and  be  in  the  possession  and 
control  of  the  Department  of  the  Navy  at 
the  time  of  the  request  to  be  considered 
subject  to  FOIA.  Mere  possession  of  a 
record  does  not  presume  departmental 
control;  such  records,  or  identifiable 
portions,  should  be  referred  to  the 
originating  activity  for  direct  response  to 
the  requester.  There  is  no  obligation  to 
create  or  compile  a  record  to  satisfy  an 
FOIA  request.  A  naval  activity  may, 
however,  compile  a  new  record  if  it  is  a 
more  useful  response  to  the  requester,  or 
less  burdensome  to  the  naval  activity 
than  providing  existing  records,  and  the 
requester  does  not  object.  Cost  of 
creating  or  compiling  such  a  record  may 
not  be  charged  to  the  requester  unless 
the  fee  for  creating  the  record  is  equal  to 
or  less  than  the  fee  which  would  be 
charged  for  providing  the  existing 
record.  See  Subpart  D  for  fees. 

(g)  Fees.  (1)  The  response  to  the 
requester  should  contain  information  on 
the  fee  status  of  the  request.  Generally, 
information  shall  reflect  one  or  more  of 
the  following  conditions: 

(1)  “The  fees  for  processing  your 

request  total  $ _ Please  forward 

your  check  or  money  order  made 
payable  to  the  Treasurer  of  the  United 
States  to  this  office  within  30  days.” 
(Subpart  D  of  this  Part  701  addresses 
when  fees  may  be  collected  in  advance 
of  forwarding  the  documents.) 

(ii)  All  fees  have  been  received. 

(iii)  Fees  have  been  waived  because 
they  fall  below  the  automatic  fee  waiver 
threshold. 

(iv)  A  request  for  waiver/ reduction  of 
fees  has  been  denied. 

(v)  Fees  have  been  waived  or  reduced 
from  a  specified  amount  to  another 
specified  amount  because  the  rationale 
provided  in  support  of  a  request  for 
waiver  has  been  accepted. 

(vi)  Fees  due  in  a  specified  amount 
have  not  been  received. 

(2)  Guidance  on  FOIA  fees  and  fee 
rates  for  technical  data  is  addressed  at 
Subpart  D. 

(h)  Special  mail  services.  Naval 
activities  may  use  registered  mail, 
certified  mail,  certificates  of  mailing. 


52142  Federal  Register  /  Vol.  53.  No.  248  /  Tuesday,  December  27.  1988  /  Rules  and  Regulations 


and  return  receipts  when  needed  to 
establish  proof  of  dispatch  or  receipt  of 
FOIA  correspondence. 

S  701.S  ResponsIbMUy  and  authority. 

(a)  Authority.  (1)  The  Secretary  of  the 
Navy  has  designated  the  Chief  of  Naval 
Operations  as  the  official  responsible 
for  administering  and  supervising  the 
execution  of  5  U.S.C.  552,  Department  of 
Defense  Directives  5400.7  and  5400.7-41 
series,  Department  of  Defense  Freedom 
of  Information  Act  Program  (see  32  CFR 
Part  286]  throughout  the  Navy.  The  Chief 
of  Naval  Operations  has  designated  the 
Assistant  Vice  Chief  of  Naval 
Operations  (OP-09B30]  as  principal 
FOIA  Coordinator  for  the  Department  of 
the  Navy  who; 

(1)  Serves  as  the  principal  advisor  on 
all  FOIA  matters. 

(ii)  Serves  as  the  Department  of  the 
Navy’s  principal  advisor  for  the  release/ 
denial  of  all  naval  nuclear  weapons 
information  (NNWI). 

(iii)  Develops  Navy-wide  FOIA 
training  program  and  serves  as  training- 
oversi^t  manager. 

(iv)  Conducts  staff  assistance  visits 
within  the  Department  of  the  Navy  to 
review  compliance  with  5  U.S.C.  552  and 
Subparts  A,  B,  C,  and  D  of  this  Part  701. 

(2)  The  Commandant  of  the  Marine 
Corps  is  responsible  for  administering 
and  supervising  the  execution  of  this 
instruction  within  the  Marine  Corps. 

(b)  FOIA  coordinator.  Each  addressee 
is  responsible  for  implementing  and 
administering  an  FOIA  program  imder 
Subparts  A,  B,  C,  and  D  of  Ais  Part  701. 
Each  addressee  shall  designate  an 
official  as  FOIA  Coordinator  to: 

(i)  Serve  as  principal  point  of  contact 
on  FOIA  matters. 

(ii)  Provide  training  for  activity/ 
command  personnel  on  the  provisions  of 
Subparts  A,  B,  C,  and  D  of  this  Part  701. 

(iii)  Issue  an  implementing  instruction 
which  designates  die  activity's  FOIA 
Coordinator  and  Initial  Denial 
Authority(ies),  provides  guidance  on  the 
marking,  handling,  and  safeguarding  of 
documents  marked  FOUO,  FOIA 
records  disposition,  and  FOIA 
processing  procedures. 

(iv)  Review  internal  directives, 
practices,  and  procedures,  including 
those  for  forms  and  records,  for 
conformity  with  this  instruction,  when 
applicable. 

(v)  Compile  and  submit  input  for  the 
Annual  FOIA  Report. 

(vi)  Review  activity  conformance  with 
the  marking,  handling,  transporting,  and 
safeguarding  of  FOUO  information. 

(vii)  Provide  guidance  on  handling 
FOIA  requests  and  the  scope  of  the 
FOIA  exemptions. 


(viii)  Review  Subpart  C  of  this  Part 
701  and  provide  Chief  of  Naval 
Operations  (OP-09B30)  with  updated 
information,  as  appropriate. 

(c)  Release  authorities.  Commanding 
offfcers  and  heads  of  all  Navy  and 
Marine  Corps  activities  (departmental 
and  field]  are  authorized  to  furnish 
copies  of  records  imder  their  cognizance 
and  to  make  such  records  available  for 
examination,  upon  proper  request 
subject  to  the  exceptions  noted  in 
paragraphs  (e)  (2)  and  (3)  of  this  section. 
Coo^nation  with  offfcials  having 
cognizance  over  the  subject  matter  of 
the  requested  record  is  advised  when 
there  is  a  question  as  to  its  releasability. 
If  it  is  determined  that  a  requested 
record  should  not  be  released,  in  whole 
or  in  part,  the  release  authority  should 
forward  the  request,  a  copy  of  the 
requested  document(s],  and 
recommendations,  to  the  IDA  in  the 
chain  of  command.  If  geographically 
isolated,  the  release  authority  may 
forward  the  request  to  another  IDA,  if  so 
authorized  by  the  IDA  in  the  chain  of 
command.  For  records  which  are  part  of 
the  Navy’s  Privacy  Act  systems  of 
records,  the  record  custodian  specified 
in  the  systems  notice  is  the  appropriate 
authority  to  respond  to  the  request. 

(d)  Initial  Denial  Authorities  (IDA’s). 
The  following  chief  officials,  their 
respective  vice  commanders,  deputies, 
and  those  principal  assistants 
specifically  designated  by  the  chief 
official  are  authorized  to:  Deny  and 
grant  requests,  either  in  whole  or  in  part, 
for  documents  or  records;  to  grant  one 
10-working  day  formal  extension  to  the 
time  limit  for  responding  to  FOIA 
requests  and,  deny  requests  to  waive  or 
reduce  FOIA  fees,  when  the  information 
sought  relates  to  matters  within  their 
respective  geographical  areas  of 
responsibility  or  chain  of  command: 

(1)  Department  of  the  Navy:  Civilian 
Executive  Assistants;  Chief  of  Naval 
Operations;  Commandant  of  the  Marine 
Corps;  Commanders  of  the  Naval 
Military  Personnel  Command,  Naval 
Medical  Command.  Naval  Systems 
Commands,  Naval  Intelligence 
Command,  Naval  Security  Group 
Command,  Naval  Data  Automation 
Command,  and  Naval 
Telecommunications  Command;  Auditor 
General  of  the  Navy;  Naval  Inspector 
General;  Director,  Office  of  Civilian 
Personnel  Management  and  the 
Director,  Naval  Civilian  Personnel 
Center;  Chief  of  Naval  Education  and 
Training;  Commander,  Naval  Reserve 
Force;  Chief  of  Naval  Research; 
Commander,  Naval  Oceanography 
Command;  heads  of  DON  Staff  OlTices, 
Boards,  and  Councils;  Flag  Officers; 
Assistant  Judge  Advocate  General  (Civil 


Law);  and.  Assistant  Judge  Advocate 
General  (Military  Law).  The  Judge 
Advocate  General  and  his  Deputy,  and 
the  General  Counsel  and  his  Deputies, 
are  excluded  from  this  grant  of 
authorization,  but  the  Assistant  Judge 
Advocates  General  Assistants  to  the 
General  Counsel,  and  Director, 

Litigation  Office,  Office  of  the  General 
Counsel,  are  so  authorized. 

(2)  For  the  shore  establishment: 

(1)  All  officers  authorized  under 
Article  22,  UCMJ,  or  designated  in 
section  0115a,  Manual  of  the  Judge 
Advocate  General,  to  convene  general 
courts-martial. 

(ii)  Commander,  Naval  Investigative 
Service  Command  and  Deputy 
Commander  (Management  and 
Operations),  Naval  Legal  Service 
Command. 

(iii)  In  the  operating  forces:  All 
officers  authorized  by  Article  22,  UCMJ. 
or  designated  in  section  0115a,  Manual 
of  the  Judge  Advocate  General 
(JAGINST  5800.7B),  to  convene  general 
courts-martial. 

(e)  Responsibility  for  acting  on 
requests.  (1)  General  rule.  When  a 
Department  of  the  Navy  official  receives 
a  request  for  a  copy  of,  or  permission  to 
examine  a  record  under  his  or  her 
cognizance  that  official  is  responsible 
for  acting  on  the  request  as  prescribed 
in  S  701.8. 

(2)  If  an  o^cial  receives  a  request  for 
records  that  he  or  she  holds,  but  which 
were  originated  by  another  naval 
activity,  the  official  shall  normally 
coordinate  with  that  activity  prior  to 
referring  the  FOIA  request  and  copies  of 
the  requested  documents  for  direct 
response.  The  naval  activity  that 
initially  received  the  request  is 
resonsible  for  notifying  the  requester  of 
the  referral.  That  naval  activity  shall  not 
release  or  deny  such  records  without 
prior  consultation  with  the  other  naval 
activity. 

(3)  If  an  official  receives  a  request  for 

records  that  he  or  she  holds,  but  were 
created  for  another  naval  activity  or 
government  agency,  the  official  shall 
refer  the  FOIA  request  and  copies  of  the 
requesteo  documents  to  that  activity/ 
agency  for  direct  response,  after  . 

coordination  and  concurrence.  The  j 

activity/agency  may  have  an  equally 
valid  interest  in  wi^olding  the  record 
as  the  naval  activity  that  created  it.  In  i 
such  referrals,  the  naval  activity  should 
provide  a  recommendation  concerning 
release  with  the  referral.  The  naval 
activity  that  initially  received  the 
request  is  responsible  for  notifying  the  > 
requester  of  the  referral.  • 
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(4)  Records  requiring  special  handling. 
The  following  actions  shall  be  taken  on 
requests  for 

(i)  Classified  records: 

(A)  If  a  naval  activity  receives  a 
request  for  information  whose  existence 
or  nonexistence  is  itself  classifiable 
under  Executive  Order  12356,  the  naval 
activity  shall  refuse  to  confirm  or  deny 
the  existence  or  nonexistence  of  the 
requested  information. 

(B)  If  a  naval  activity  receives  a 
request  for  documents  in  its  custody  that 
were  classified  by  another  agency,  or 
which  contain  information  classified  by 
another  agency,  it  shall  refer  the  request 
and  copies  of  the  requested  documents 
to  the  originating  agency  for  processing, 
and  may,  after  consultation  with  the 
originating  agency  inform  the  requester 
of  die  referr^.  Referred  records  shall  be 
identified  consistent  with  security 
requirements.  In  cases  where  the 
originating  agency  determines  they  can 
neither  confirm  nor  deny  the  existence 
or  nonexistence  of  the  requested 
information,  the  referring  agency  shall 
deny  the  request 

(C)  If  a  naval  activity  receives  a 
request  for  classified  records  or 
information  originated  by  another  naval 
activity,  for  which  the  head  of  the 
activity  is  not  the  classifying  authority 
under  OPNAV  Instruction  5510.1  series, 
“Department  of  the  Navy  Information 
Security  Program  Regulation,"  the 
request  copies  of  the  requested 
documents,  and  a  recommendation 
concerning  release  (if  appropriate)  shall 
promptly  be  readdressed  and  forwarded 
to  the  official  having  classification 
authority  for  the  subject  matter.  That 
official  will  make  a  release 
determination  concerning  the  classified 
information  and  notify  the  requester,  or 
the  activity  originally  receiving  the 
request,  within  10  workings  days  of  that 
determination.  The  naval  activity  that 
initially  received  the  request  has 
responsibility  for  notifying  the  requester 
of  the  referral.  Referred  records  shall 
only  be  identified  to  the  extent 
consistent  with  security  requirements. 

(ii)  Naval  Investigative  Service  (NIS) 
reports — the  Commander,  Naval 
Investigative  Service  Command 
(NISCOM)  is  the  release/denial 
authority  for  all  NIS  reports. 

Accordingly,  a  request  for  a  NIS  report 
shall  be  promptly  readdressed  and 
forward^  to  NISCOM  and  the  requester 
notified  of  the  referral.  Direct  liaison 
with  NISCOM  prior  to  the  referral  is 
encouraged. 

(iii)  Naval  Inspector  General 
Reimrts — ^The  Naval  Inspector  General 
(NAVINSGEN)  is  the  release/denial 
authority  for  all  Navy  hotline  complaints 
and  all  other  investigations  and 


inspections  conducted  by  the 
NAVINSGEN.  Requests  for  local 
command  Inspector  General  reports 
shall  be  coordinated  with  NAVINSGEN. 

(iv)  Judge  Advocate  General  (JAG) 
Manual  investigative  reports — Tbe 
Judge  Advocate  General  is  the  release/ 
denial  authority  for  all  JAG  Manual 
investigative  reports.  Requests  for  JAG 
Manual  investigative  reports  shall  be 
promptly  readdressed  and  forwarded  to 
the  Judge  Advocate  General  and  the 
requester  notified  of  the  referral. 

(v)  Mishap  investigation  reports — ^The 
Commander,  Naval  Safety  Center 
(COMNAVSAFECEN)  is  the  release/ 
denial  authority  for  aU  requests  for 
mishap  investigation  reports.  Requests 
for  mishap  investigation  reports  shall  be 
promptly  readdressed  and  forwarded  to 
COVD'IAVSAFECEN  and  the  requester 
notified  of  the  referral. 

(vi)  Naval  Audit  Service  reports — ^The 
Auditor  General  of  the  Navy  is  the 
release/denial  authority  for  ail  Naval 
Audit  ^rvice  reports.  Requests  for  audit 
reports  shall  be  promptly  readdressed 
and  forwarded  to  the  Auditor  General 
and  the  requester  notified  of  the  referral. 

(vii)  Technical  documents  controlled 
by  distribution  statements — a  request 
for  a  technical  document  to  which 
“Distribution  Statement  B,  C.  D,  E,  F,  or 
X”  (see  OPNAVINST  5510.1  series)  is 
affixed  shall  be  promptly  readdressed 
and  forwarded  to  the  “controlling  DOD 
office"  for  review  and  release 
determination.  The  naval  activity  that 
initially  received  the  request  is 
responsible  for  notifying  the  requester  of 
the  referral.  Direct  liaison  with  the 
cognizant  official  prior  to  referral  is 
encouraged. 

(viii)  Records  originated  by  other 
government  agencies — When  a  request 
for  records  originated  by  an  agency 
outside  the  Department  of  the  Navy  is 
received,  promptly  readdress  and 
forward  the  request  along  with  copies  of 
the  requested  documents  to  the 
cognizant  agency  and  notify  the 
requester  of  the  referral.  This  may  be 
accomplished  by  sending  a  copy  of  the 
referral  letter,  less  attachments,  to  the 
requester.  The  10  working  day  time  limit 
begins  when  the  request  is  received  by 
the  cognizant  agency.  If  additional 
guidance  is  required,  contact  Chief  of 
Naval  Operations  (OP-09B30)  or 
Commandant  of  the  Marine  Corps  (Code 
MPI  ID),  as  appropriate.  Direct  liaison 
with  the  cognizant  agency  is  encouraged 
to  ensure  expeditious  handling  of  the 
request. 

(ix)  National  Security  Council  (NSC) 
documents/White  House  files — ^The 
Director,  NSC  is  the  release/denial 
authority  for  NSC  documents  or  White 
House  files.  Requests  for  these 


documents  shall  be  promptly 
readdressed  and  forwarded  to  NSC  for 
direct  response  to  the  requester,  with  an 
information  copy  to  Chief  of  Naval 
Operations  (OP-09B30).  Department  of 
the  Navy  documents  in  which  NSC  has  a 
concurrent  reviewing  interest  shall  be 
forwarded  to  the  Director,  Freedom  of 
Information  and  Security  Review 
(DFOISR),  OASD(PA),  for  action  with  an 
information  copy  to  Chief  of  Naval 
Operations  (OP-09B30).  DFOISR, 
OASD(PA)  shall  coordinate  with  NSC, 
and  return  the  documents  to  the  naval 
activity  upon  completion  of  the  NSC 
review/determination. 

(x)  Naval  Telecommunications 
Procedures  (NTP)  publications — ^The 
Commander,  Naval  Telecommunications 
Command  (COMNAVTELCOM)  is  the 
release/denial  authority  for  NTP 
publications.  Requests  for  NTP 
publications  shaU  be  promptly 
readdressed  and  forwarded  to 
COMNAVTELCOM  and  the  requester 
notified  of  the  referral.  Direct  liaison 
with  COMNAVTELCOM  prior  to 
referral  is  encouraged. 

(xi)  Naval  Nuclear  Weapons 
Information  (NN’WI) — Chief  of  Naval 
Operations  (OP-09B30)  is  the  release/ 
denial  authority  for  all  requests  for 
NNWI.  A  copy  of  the  requested  records 
and  a  recommendation  on  their  release, 
shall  be  promptly  readdressed  and 
forwarded  to  Chief  of  Naval  Operations 
(OP-09B30)  for  review  and  release 
determination  and  the  requester  notified 
of  the  referral  Direct  liaison  with  Chief 
of  Naval  Operations  (OP-09B30)  prior  to 
referral  is  encouraged. 

(xii)  Naval  Nuclear  Propulsion 
Information  (NNPI) — ^The  Director, 

Naval  Nuclear  Propulsion  Program  (OP- 
OON)  is  the  release/denial  authority  for 
all  information  concerning  NNPI.  A  copy 
of  the  requested  records  and  a 
recommendation  on  their  release  shall 
be  promptly  readdressed  to  OP-OON 
who  will  ensure  proper  coordination  and 
review. 

(5)  Misdirected  requests.  Misdirected/ 
misaddressed  requests  for  copies  of  or 
permission  to  examine  Department  of 
the  Navy  records  shall  be  promptly 
readdressed  and  forwarded  directly  to 
the  cognizant  naval  activity  for  acting 
on  the  request.  Although  the  10  working 
day  time  limit  does  not  commence  until 
the  request  is  received  by  the  cognizant 
official,  direct  liaison  is  encouraged  to 
alert  the  official  that  the  request  is  being 
referred.  The  requester  should  be 
notified  of  the  referral. 

(6)  Records  of  a  non-U.S.  Government 
source: 

(i)  When  a  request  is  received  for  a 
record  that  was  obtained  from  a  non- 


BEST  COPY  AVAILABLE 


52144  Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27,  1988  /  Rules  and  Regulations 


U.S.  Government  source,  or  for  a  record 
containing  information  clearly  identified 
as  provided  by  a  non-U.S.  Government 
source,  the  source  of  the  record  or 
information  (known  as  “the  submitter” 
for  proprietary  data  under  FOIA 
exemption  (b)(4)]  will  be  notiHed  of  the 
request  and  afforded  reasonable  time 
(e.g.,  30  calendar  days]  to  present  any 
objections  on  release,  unless  there  can 
be  no  valid  basis  for  objection.  This 
practice  is  required  for  FOIA  requests 
for  data  not  deemed  clearly  exempt 
from  disclosure  under  exemption  (b)(4). 

If  the  record  or  information  was 
provided  with  actual  or  presumptive 
knowledge  of  the  non-U.S.  Government 
source  and  established  that  it  would  be 
made  available  to  the  public  upon 
request,  there  is  no  obligation  to  notify 
the  source.  Any  objections  shall  be 
evaluated.  The  final  decision  to  disclose 
information  claimed  exempt  under 
exemption  (b)(4)  shall  be  made  by  an 
official  equivalent  or  superior  in  rank  to 
the  official  who  would  make  the 
decision  to  withhold  that  information 
under  the  FOIA.  When  a  substantial 
issue  has  been  raised,  the  naval  activity 
may  seek  additional  information  from 
the  source  of  the  information  and  afford 
the  source  and  requester  reasonable 
opportunities  to  present  their  arguments 
on  legal  and  substantive  issues  prior  to 
making  an  agency  determination.  When 
the  source  advises  he  or  she  will  seek  a 
restraining  order  or  take  court  action  to 
prevent  release  of  the  record  or 
information,  the  requester  shall  be 
notified  and  action  on  the  request 
normally  shall  not  be  taken  until  after 
the  outcome  of  that  court  action  is 
known. 

(ii)  The  coordination  provisions  of  this 
paragraph  also  apply  to  any  non-U.S. 
government  record  in  the  possession 
and  control  of  the  Department  of  the 
Navy  from  multinational  organizations, 
such  as  NATO  and  NORAD,  or  foreign 
governments.  Coordination  with  foreign 
governments  will  be  made  through  the 
Department  of  State. 

(7)  Government  Accounting  Office 
(GAO)  documents: 

(i)  On  occasion,  the  Department  of  the 
Navy  receives  FOIA  requests  for  GAO 
documents  containing  Department  of  the 
Navy  information,  eiffier  directly  from 
requesters,  or  as  referrals  from  the 
GAO.  The  GAO  is  outside  the  Executive 
Branch  and  therefore  their  records  are 
excluded  from  processing  under  the 
FOIA.  However,  to  be  responsive 
requests  for  GAO  documents  containing 
Department  of  the  Navy  information  will 
be  processed  under  the  provisions  of 
Mandatory  Declassification  Review. 

(ii)  Requests  for  unclassified  GAO 
reports  containing  Department  of  the 


Navy  information  will  be  forwarded  to 
the  Director,  GAO  Distribution  Center, 
ATTN:  DHISF,  P.O.  Box  6015, 
Gaithersburg,  MD  20877  for  direct 
response  to  the  requester. 

(iii)  Requests  received  in  the 
Department  of  the  Navy  for  classified 
GAO  documents,  or  documents 
unidentifiable  as  to  classification,  will 
be  referred  to  the  GAO,  Office  of 
Security  and  Safety,  Washington,  DC 
20548.  After  internal  review,  the  GAO 
will  refer  the  request,  documents,  and 
recommendation  regarding  their  release 
to  the  DOD  Office  of  the  Inspector 
General.  In  turn,  that  official  will  refer 
the  action  to  the  Assistant  Secretary  of 
Defense  (Public  Affairs],  Directorate  for 
Freedom  of  information  and  Security 
Review  for  processing  under  Memdatory 
Declassification  Review  provisions. 

$701.6  For  Official  Use  Only  (FOUO). 

(a)  General  (1)  FOUO  applies  to 
information  not  given  a  security 
classification  imder  the  criteria  of  an 
Executive  Order,  but  which  may  be 
withheld  from  the  public  under  FOIA 
exemptions  (b)(2)  through  (b)(9).  No 
other  material  shall  be  considered  or 
marked  FOUO  as  FOUO  is  not 
authorized  as  a  classification  to  protect 
national  security  interests. 

(2)  Prior  FOUO  application.  The  prior 
application  of  FOUO  is  not  a  conclusive 
basis  for  withholding  a  record  requested 
under  FOIA.  When  such  a  record  is 
requested,  it  shall  be  evaluated  to 
determine  whether  FOIA  exemptions 
still  apply  in  withholding  the  record  or 
portions  of  it.  Information  which  is 
reasonably  segregable  and  does  not  fall 
under  an  FOIA  exemption(s]  must  be 
released  to  the  requester.  If  an 
exemption  applies,  it  may  be  released 
when  it  is  determined  that  no 
governmental  interest  will  be 
jeopardized. 

(3)  Historical  papers.  Records  such  as 
notes,  woiicing  papers,  and  drafts 
retained  as  historical  evidence  of 
Department  of  the  Navy  actions  have  no 
special  status  apart  from  FOIA 
exemptions. 

(4)  Time  to  mark  records.  Marking 
records  at  their  creation  provides  notice 
of  FOUO  content  and  facilitates  review 
when  a  record  is  requested  under  FOIA. 
The  originator  or  hi^er  authority  is 
responsible  for  marking  FOUO  on  all  or 
part  of  the  document  that  may  qualify 
for  withholding  from  the  public  under 
FOIA  exemptions  (b)(2)  through  (b)(9]. 
Records  requested  under  FOIA  not 
bearing  such  markings  shall  not  be 
assumed  releasable  without 
examination  for  the  presence  of 
information  that  requires  continued 


protection  and  qualifies  as  exempt  from 
public  disclosure  under  the  FOIA. 

(5)  Distribution  statement 
Information  in  a  technical  document  that 
requires  a  distribution  statement  under 
OPNAV  Instruction  5510.1  series, 
“Department  of  the  Navy  Information 
and  Personnel  Security  ^ogram 
Regulation,”  shall  bear  that  statement 
and  not  be  marked  FOUO.  However,  the 
document  shall  be  afforded  the  same 
physical  protection  as  a  document 
mariced  FOUO. 

(b)  Location  of  markings.  (1)  An 
unclassified  document  containing  FOUO 
information  shall  have  FOR  OFFICIAL 
USE  ONLY  typed,  stamped,  or  printed  in 
capital  letters  centered  at  the  bottom 
edge  on  the  first  and  last  page  of  the 
document.  For  documents  with  cover  or 
title  pages,  the  same  procedure  shall  be 
followed  and  FOR  OITICIAL  USE 
ONLY  shall  be  typed,  stamped,  or 
printed  in  capital  letters  centered  at  the 
bottom  on  the  front  cover  and  on  the 
outside  of  the  back  cover. 

(2)  Within  a  classified  document,  an 
individual  page  containing  both  FOUO 
and  classified  information  shall  be 
marked  at  the  top  and  bottom  with  the 
highest  security  classification  of 
information  appearing  on  the  page. 

(3)  Within  a  classified  or  unclassified 
document,  an  individual  page  with 
FOUO  information,  but  no  classified 
information,  shall  have  FOR  OFFICIAL 
USE  ONLY  typed,  stamped,  or  printed  in 
capital  letters  centered  at  the  bottom 
edge  of  the  page. 

(4)  Other  records,  such  as 
photographs,  films,  cassette  tapes, 
movies,  or  slides,  shall  be  marked  FOR 
OFFICIAL  USE  ONLY  so  that  a  recipient 
or  viewer  knows  the  status  of  the 
information  therein. 

(5)  Unclassified  automatic  data 
processing  (ADP)  media  with  FOUO 
information  shall  be  marked  as  follows: 

(i)  An  unclassified  deck  of  punched  or 
aperture  cards  with  FOUO  information 
shall  be  marked  as  a  single  document 
with  FOR  OFHCIAL  USE  ONLY  marked 
on  the  face  of  the  first  and  last  card,  and 
on  the  top  of  the  deck. 

(ii)  An  unclassified  magnetic  tape, 
cassette,  or  disk  pack  with  FOUO 
information  shall  have  FOR  OFFICIAL 
USE  ONLY  marked  externally  on  a 
removable  label.  The  resulting  hard 
copy  report  or  computer  printout  shall 
refiect  the  FOR  OITICIAL  USE  ONLY 
marking  on  the  top  and  bottom  of  each 
page.This  may  be  accomplished  by 
using  a  programmable  header  or 
marking  the  hard  copy  manually. 

(6)  FOUO  material  transmitted 
outside  Department  of  the  Navy  requires 
an  expanded  marking  to  explain  the 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27,  1988  /  Rules  and  Regulations  52143 


signiHcance  of  the  FOUO  marking.  This 
may  be  accomplished  by  typing  or 
stamping  the  following  statement  on  the 
record  prior  to  transfer: 

This  document  contains  information 
EXEMPT  FROM  MANDATORY 
DISCLOSURE  under  the  FOIA. 

ExempUon(s)  *  *  *  apply(ies). 

(c)  Release  and  transmission 
procedures.  Until  FOUO  status  is 
terminated,  the  following  release  and 
transmission  instructions  apply: 

(1)  FOUO  information  may  be 
disseminated  within  Department  of  the 
Navy  activities  and  between  officials  of 
the  Department  of  the  Navy  and 
contractors  and  grantees  who  conduct 
official  business  for  the  Department  of 
the  Navy  or  the  Department  of  Defense. 
Transmission  shall  be  by  means  that 
preclude  unauthorized  public  disclosure 
and  documents  should  inform  recipients 
of  the  status  of  such  information. 

(2)  Holders  of  FOUO  information  may 
convey  such  information  to  officials  in 
other  departments  and  agencies  of  the 
executive  and  judicial  branches  to  fulfill 
a  governmental  function,  subject  to  any 
limitations  contained  in  the  iSivacy  Act 
(PA)  (see  Subpart  F  of  this  Part  701],  and 
on  disclosure  of  personal  information 
from  PA  record  systems.  When 
transmitting  these  records,  ensure  they 
are  marked  FOR  OFFICIAL  USE  ONLY, 
and  the  recipient  is  advised  the 
information  may  be  exempt  fium  public 
disclosiure  under  FOIA  and  any  special 
handling  instructions,  if  applicable.  For 
purposes  of  disclosing  records,  the 
Department  of  Defense  is  an  “agency.” 

(3)  Records  released  to  Congress  or 
the  Government  Accounting  Office 
(GAO)  should  be  reviewed  to  see  if  the 
information  warrants  FOUO  status.  If 
not,  prior  FOUO  markings  shall  be 
removed.  If  the  withholding  criteria  are 
met,  the  records  shall  be  marked  FOUO 
and  the  recipient  provided  an 
explanation  for  such  exemption  and 
marking.  Alternatively,  the  recipient 
may  be  requested,  without  marking  the 
record,  to  protect  it  against  public 
disclosure  for  reasons  that  are 
explained. 

(4)  Each  part  of  electrically 
transmitted  messages  containing  FOUO 
information  shall  be  marked 
appropriately.  Unclassified  messages 
containing  FOUO  information  shall 
contain  the  abbreviation  “FOUO” 
before  the  beginning  of  the  text.  Such 
messages  shall  be  transmitted  per 
communications  security  procedures  in 
ACP-121  (United  States  Supplement  1, 
“Communication  Instructions”  for 
FOUO  information). 

(d)  Transporting  FOUO  information. 
Records  containing  FOUO  information 


shall  be  transported  in  a  manner  that 
precludes  disclosure  of  contents.  If  not 
commingled  with  classified  information, 
FOUO  information  may  be  sent  via  first- 
class  mail  or  parcel  post.  Bulky 
shipments  that  otherwise  qualify  under 
postal  regulations  may  be  sent  fourth- 
class  mail. 

(3)  Safeguarding  FOUO  information. 

(1)  During  normal  woricing  hours, 
records  with  FOUO  information  shall 
not  be  left  unattended  in  work  areas 
accessible  to  non-governmental 
personnel. 

(2)  At  the  close  of  business,  FOUO 
records  shall  be  stored  to  preclude 
unauthorized  access.  Filing  such 
material  with  other  imclassified  records 
in  unlocked  files,  desks,  or  similar 
containers  is  adequate  when  U.S. 
Government  or  government  contractor 
internal  building  security  is  provided 
during  nonduty  hours.  When  internal 
security  control  is  not  exercised,  locked 
buildings  or  rooms  normally  provide 
adequate  after-hours  protection.  If  such 
protection  is  not  considered  adequate, 
FOUO  material  shall  be  stored  in  locked 
receptacles,  such  as  file  cabinets,  desks, 
or  bookcases. 

(3)  Guidance  for  safeguarding  media 
marked  FOUO  and  processed  by  an 
ADP  system,  activity,  or  network  is 
addressed  in  OPNAV  Instruction  5239.1 
series,  “Department  of  the  Navy 
Automatic  Data  Processing  Security 
Program.” 

(f)  Termination.  The  originator  or 
other  competent  authority,  such  as  an 
IDA  or  appellate  authority,  will 
terminate  FOUO  markings  or  status 
when  the  information  no  longer  requires 
protection  from  public  disclosure.  When 
FOUO  status  is  terminated,  all  known 
holders  shall  be  notified  as  practical. 
Upon  notification,  holders  shall  remove 
the  FOUO  markings.  Records  in  file  or 
storage  need  not  be  retrieved  solely  for 
that  purpose. 

(g)  Disposal.  Copies  of  FOUO 
materials  (including  hard  copy  reports 
and  computer  printouts]  may  be 
destroyed  by  tearing  each  copy  into 
pieces  to  preclude  reconstructing,  and 
disposed  in  regular  trash  containers. 
When  local  circumstances  or  experience 
indicates  that  this  destruction  method  is 
insufficient,  local  authorities  may  direct 
other  methods  while  considering  the 
additional  expense  balanced  against  the 
sensitivity  of  FOUO  information  in  the 
records.  FOUO  information  on 
unclassified  magnetic  storage  media 
shall  be  disposed  of  by  overwriting  the 
media  one  time  with  any  one  character. 
Storage  areas  within  the  ADP  system 
(internal  memory,  buffers,  registers,  and 
similar  storage  areas)  may  be  cleared  by 
using  a  hardware  clear  switch,  a  power- 


on  reset  cycle,  or  a  program  designated 
to  overwrite  the  storage  area. 

(h)  Unauthorized  disclosure.  The 
unauthorized  disclosure  of  FOUO 
records  does  not  constitute  an 
unauthorized  disclosure  of  Department 
of  the  Navy  information  classified  for 
security  purposes.  However,  appropriate 
administrative  or  disciplinary  action 
shall  be  taken  against  those  responsible. 
Unauthorized  disclosure  of  FOUO 
information  that  is  protected  by  the 
Privacy  Act  may  result  in  criminal  and 
civil  sanctions  against  responsible 
person(s].  The  naval  activity  that 
originated  the  FOUO  information  shall 
be  informed  of  its  unauthorized 
disclosure. 

§  701.7  RMimrt  and  procedures  for 
requesting  records  under  FOIA. 

(a)  Minimum  requirements.  To  qualify 
as  an  FOIA  request  under  Subparts  A,  B, 
C,  and  D  of  this  Part  701,  a  request  for 
copies  of  or  permission  to  examine 
Department  of  the  Navy  records  must: 

(1)  Be  in  writing  and  indicate 
expressly,  or  clearly  imply,  that  it  is  a 
request  under  5  U.S.C.  552,  Department 
of  Defense  Directive  5400.7-R  series. 
Department  of  Defense  Freedom  of 
Information  Act  Program  (see  32  CFR 
Part  286)  or  Subparts  A,  B,  C,  and  D  of 
this  Part  701; 

(2)  Contain  a  reasonable  description 
of  the  particular  record(s]  requested  to 
enable  naval  personnel  to  locate  or 
identify  the  particular  record(s]  desired 
with  a  reasonable  amount  of  effort;  and, 

(3)  Contain  a  clear  statement  of  the 
requester’s  willingness  to  pay  all  fees  or 
those  up  to  a  specified  amount  if  the 
fees  are  expected  to  exceed  the 
minimum  fee  waiver  threshold,  or 
provide  satisfactory  evidence  that  he  or 
she  is  entitled  to  a  waiver  or  reduction 
of  such  fees. 

(b)  Treatment  of  requests  which  do 
not  meet  the  minimum  requirements.  (1) 
Requests  not  meeting  the  minimum 
requirements  should  be  answered  within 
10  working  days  after  receipt.  The 
response  should  attempt  to  assist  the 
requester  in  refining  the  request  to 
obtain  the  requested  records.  If  the 
requester  fails  to  offer  to  pay  fees, 
furnish  the  requester  with  a  reasonable 
estimate  of  the  fees  associated  with  the 
processing  of  the  request.  Activities  are 
encouraged  to  contact  requesters,  if 
practicable,  to  clarify  what  they  are 
seeking. 

(2)  If  a  request  fails  to  qualify  within 
Subparts  A,  B,  C,  and  D  of  this  Part  701 
but  the  requested  record  is  available 
and  releasable  in  its  entirety,  the 
responding  official  may  provide  a  copy 
of  the  record  if  he  or  she  determines  it  to 
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be  in  the  best  interests  of  the  activity. 

This  provision  is  within  the  sole  and 
exclusive  discretion  of  the  responsible 
official  of  the  activity  concerned  and 
does  not  create  an  exception  to  or 
grounds  for  waiver  of  the  minimum 
requirements. 

§  701.8  Procedures  for  processing  FOIA 
requests. 

(a)  Control  System.  A  request  for 
records  that  invokes  FOIA  shall  be 
entered  into  a  formal  control  system  to 
ensure  compliance  with  FOIA.  A  release 
determination  must  be  made  and  the 
requester  informed  within  the  time 
limits  of  the  FOIA. 

(1)  Receipt  controls.  At  the  minimum, 
controls  shall  include  date  stamping  the 
request  upon  receipt,  establishing  of  a 
suspense  control  record  and  follow-up 
procedures,  and  conspicuous  stamping 
or  labeling  the  request  “FREEDOM  OF 
INFORMATION  ACT  REQUEST’  to 
indicate  priority  handling  throughout 
processing. 

(2)  Forwarding  controls.  When  a 
request  is  forwarded  to  another  activity 
for  review  or  other  action,  the  request, 
letter  of  transmittal,  and  envelope  or 
cover  shall  be  conspicuously  stamped  or 
labeled  “FREEDOM  OF  LNFORMATION 
ACT  REQUEST’  and  a  record  shall  be 
kept  of  the  request,  and  the  date  and 
activity  to  which  it  was  forwarded. 

(b)  Time  limits  for  determinations. 
When  the  cognizant  official  receives  the 
request,  a  response  shall  be  made  to  the 
requester  within  10  working  days 
(excluding  Saturdays,  Sundays,  and 
legal  holidays],  unless  a  formal  or 
informal  extension  of  the  time  limit  is 
sought  to  complete  processing  of  the 
request. 

(1)  Formal  extension  of  time  limits — In 
unusual  circumstances  when  additional 
time  is  needed  to  respond,  the  naval 
activity  shall  acknowledge  the  request 
in  writing  within  the  10  working  day 
period,  describe  the  circumstances  for 
the  delay,  and  indicate  the  anticipated 
date  for  substantive  response  not 
exceeding  10  additional  working  days. 
Unusual  circumstances  justifying  delay 
are: 

(1)  Search.  'The  need  to  search  for  and 
collect  records  located  in  whole  or  part 
at  places  separate  from  the  activity 
processing  the  request: 

(ii)  Examine.  The  need  to  search  for, 
collect,  and  examine  a  substantial 
number  of  records  responsive  to  a 
request;  or, 

(iii)  Consult.  The  need  to  consult  with 
another  naval  activity  or  Federal  agency 
with  a  substantial  interest  in  the 
determination  of  the  request. 

(2)  When  a  formal  extension  of  time  is 
needed,  the  IDA  shall  acknowledge  the 


request  in  writing  within  the  10  woricing 
day  period,  describe  the  circumstance(s) 
for  the  delay,  and  indicate  the 
anticipated  date  for  a  substantive 
response. 

(3)  If  it  appears  the  request  might  be 
ultimately  denied,  in  whole  or  in  part, 
the  Judge  Advocate  General  or  the 
General  Counsel,  as  appropriate,  may  be 
consulted  by  expeditious  means  prior  to 
authorizing  a  formal  extension. 

(4)  When  it  is  anticipated  that  the 
normal  statutory  time  limits  (including 
the  statutory  time  extension)  are 
insufficient  to  provide  a  response,  the 
IDA  shall  acknowledge  the  request  in 
writing  prior  to  the  expiration  of  the 
normal  statutory  time  limits  (including 
the  statutory  time  extension],  describe 
the  circumstance(s]  requiring  the  delay 
and  indicate  the  anticipated  date  for  the 
substantive  response.  The  requester 
shall  be  advised  that  an  appeal  may  be 
made  to  the  designee  of  the  Secretary  of 
the  Navy  within  60  calendar  days  or 
await  a  substantive  determination  by  a 
specified  date.  It  shall  be  made  clear 
that  such  an  agreement  does  not 
prejudice  the  right  of  the  requester  to 
appeal  an  adverse  substantive 
determination. 

(5]  In  these  unusual  cases  where  the 
statutory  time  limits  cannot  be  met  and 
no  informal  extension  has  been  agreed 
to,  the  inability  to  process  any  part  of 
the  request  within  the  specified  time 
should  be  explained  to  the  requester, 
with  notification  that  the  delay  may  be 
treated  as  an  initial  denial  widi  a  right 
to  appeal,  or  that  the  requester  may 
agree  to  await  a  substantive  response 
by  an  anticipated  date.  It  should  be 
made  clear  that  any  such  agreement 
does  not  prejudice  the  right  of  the 
requester  to  appeal  the  initial  decision 
after  it  is  made.  Further,  naval  activities 
should  be  advised  t^  ~t  the  requester  still 
retains  the  right  to  treat  this  delay  as  a 
denial  with  full  administrative  remedies. 

(6]  Informal  extension  of  time  limits — 
As  an  alternative  to  a  formal  extension 
of  time  described  in  paragraphs  b(l]  (i] 
through  (iii]  of  this  section,  the  official 
responsible  for  release  of  the  requested 
information  may  negotiate  an  informal 
extension  of  time  with  the  requester.  An 
informal  extension  of  time  allows  the 
naval  activity  to  negotiate  with  the 
requester  a  response  date  beyond  10 
additional  working  days  allowed  by  a 
formal  extension.  The  informal 
extension  is  based  on  the  inability  to 
respond  within  10  working  days  and 
does  not  afiect  any  time  extension  the 
appellate  authority  may  use  when 
responding  to  an  FOIA  appeal. 

(c]  Action  by  release  authorities. 
Release  authorities  shall  take  one  of  the 
following  actions  in  response  to  an 


FOIA  request  within  applicable  time 
limits: 

(1]  If  requested  records  are  releasable 
in  their  entirety,  forward  the  records 
with  a  statement  on  fees  to  the 
requester. 

(2]  If  requested  records  are  releasable 
in  their  entirety  but  not  yet  available, 
notify  the  requester  the  request  has  been 
approved  and  the  requested  records  will 
be  forwarded  by  a  specified  date. 

(3]  If  the  request  for  exan  nation  of 
records  is  approved,  notify  the  requester 
of  the  time  and  place. 

(4]  If  the  request  has  been 
misaddressed  or  the  requested  records 
are  held  by  another  naval  activity, 
promptly  refer  the  request  and  advise 
the  requester  of  the  referral. 

(5]  If  the  requested  records  must  be 
denied,  in  whole  or  in  part,  advise  the 
requester  that  his  or  her  request  has 
been  referred  to  higher  authority 
(include  the  IDA’s  complete  address]  for 
a  release  determination  and  direct 
response.  'The  referral  to  the  IDA  shall 
include  a  copy  of  the  request,  documents 
responsive  to  the  request, 
recommendation  on  partial/total  denial, 
and  supporting  rationale  for  the 
exemption(s]  claimed. 

(d]  Action  by  IDA 's.  When  an  IDA 
receives  a  referral  from  a  subordinate 
activity  recommending  an  FOIA  request 
be  denied  in  whole  or  in  part,  or 
receives  an  FOIA  request  for  documents 
under  his/her  cognizance,  the  IDA  shall 
take  one  of  the  following  actions  within 
10  working  days: 

(1]  Respond  to  the  requester  as 
specified  in  paragraphs  (c]  (1]  through 
(4]  of  this  section  or,  if  appropriate, 
direct  the  subordinate  activity  to  do  so. 

(2]  If  the  processing  of  a  request 
cannot  be  completed  within  the 
applicable  time  limit,  explain  the 
reason(s]  for  the  delay  to  the  requester, 
with  notification  that  he  or  she  may 
treat  this  delay  as  an  initial  denial  with 
a  right  to  submit  an  administrative 
appeal  to  the  appropriate  appellate 
authority,  or  that  the  requester  may 
agree  to  await  a  substantive 
determination  by  a  specified  date.  It 
shall  be  made  clear  that  any  such 
agreement  does  not  prejudice  the  right 
of  the  requester  to  appeal  an  adverse 
substantive  determination. 

(3]  If  the  IDA  determines  the  record 
contains  information  which  is  not 
releasable  under  FOIA,  and  any 
releasable  information  contained  in  the 
record  is  not  reasonably  segregable  from 
the  non-releasable  information,  notify 
the  requester  of  the  exemption(s] 
claimed,  include  a  brief  description  of 
the  governmental  interest  jeopardized 
by  release,  and  provide  advice 
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concerning  the  requester’s  right  to 
appeal  to  either  the  Judge  Advocate 
General  (Code  14)  or  the  General 
Counsel,  as  appropriate,  within  60 
calendar  days  of  the  denial  letter. 

(4)  If  the  IDA  determines  that  the 
requested  record  contains  releasable 
information  reasonably  segregable  from 
the  nonreleasable  information,  he  or  she 
shall: 

(i)  As  to  the  releasable  information, 
act  as  indicated  in  paragraphs  (c)  (1) 
through  (3)  of  this  section;  and 

(ii)  As  to  the  nonreleasable 
information,  act  as  indicated  in 
paragraph  (d)(3]  of  this  section. 

(5)  If  the  IDA  determines  that  the 
requester’s  claimed  entitlement  to 
waiver/reduction  is  not  warranted,  the 
IDA  shall  notify  the  requester  of  such 
determination,  provide  the  reason(s)  for 
the  denial,  and  advise  the  requester  of 
the  right  to  appeal  the  determination  to 
either  the  Judge  Advocate  General 
(Code  14)  or  the  General  Counsel,  as 
appropriate,  within  60  calendar  days.  If 
the  requester  appeals  the  denial  to 
waive/reduce  fees,  the  release  of  the 
records  may  be  withheld  until  the  fee  is 
paid  or  the  appellate  authority  grants  a 
waiver /reduction  of  fees. 

(e)  Reasonably  segregable 
information.  Reasonably  segregable 
portions  of  records  must  be  released 
when  the  meaning  of  these  portions  is 
not  distorted  by  deletion  of  the  denied 
portions,  and  when  it  reasonably  can  be 
assumed  that  a  skillful  and 
knowledgeable  person  could  not 
reasonably  reconstruct  the  excised 
information.  When  a  record  is  denied  in 
whole,  the  response  to  the  requester  will 
specifically  state  that  it  is  not 
reasonable  to  segregate  portions  of  the 
record  for  release. 

(f)  Other  reasons.  The  six  "other 
reasons”  for  not  complying  with  a 
request  for  a  record  are: 

(1)  Transferred.  The  request  is 
transferred  to  another  naval  activity  or 
federal  agency. 

(2)  Lack  of  records.  The  naval  activity 
determines  through  knowledge  of  its 
nies  and  reasonable  search  e^orts  that 
it  neither  controls  nor  otherwise 
possesses  the  record. 

(3)  Failure  of  requester  to  reasonably 
describe  records  being  sought.  The 
requester  failed  to  describe  the 
requested  record(s)  with  sufficient 
particularity  to  enable  the  naval  activity 
to  conduct  a  reasonable  search. 

(4)  Other  failures  by  requester  to 
comply  with  published  rules  and/or 
directives.  The  requester  failed  to 
comply  with  procedural  requirements  of 
this  instruction,  including  payment  of 
fees. 


(5)  Withdrawal.  The  requester 
withdrew  the  request  or  appeal. 

(6)  Not  an  agency  record.  The 
information  requested  is  not  a  record 
within  the  meaning  of  FOIA  and 
Department  of  Defense  Directives  5400.7 
and  5400.7-R  series.  Department  of 
Defense  Freedom  of  Information  Act 
Program  (see  32  CFR  Part  286). 

These  “other  reason”  responses  are  not 
denials  and,  therefore,  do  not  require  the 
signature  of  an  IDA. 

(g)  Consultation/coordination.  The 
Department  of  the  Navy  processes 
thousands  of  FOIA  requests  annually. 
Because  there  is  no  central  repository 
for  records  and  no  central  release/ 
denial  authority,  proposed  responses 
shall  be  properly  coordinated  and 
appropriate  officials  consulted  prior  to  a 
response  being  made  to  the  requester. 
Specifically: 

(1)  Naval  activities  and  federal 
agencies  with  a  substantial  interest  in 
the  subject  matter  of  the  requested 
records  should  be  consulted  prior  to 
release  or  denial  of  information. 

(2)  Public  affairs  officers  or  the  Chief 
of  Information  should  be  consulted 
when  an  FOIA  request  is  received  from 
a  news  media  representative,  the 
records  requested  are  considered 
newsworthy,  or  a  denial  of  a  request  is 
expected  to  be  publicly  challenged.  The 
Chief  of  Information  (OP-09C)  should  be 
promptly  notiHed  of  any  release  having 
evident  public  affairs  implications  and  a 
copy  of  the  request  and  response  should 
be  provided. 

(3)  The  appropriate  Navy  JAG 
Attorney  or  OGC  Counsel  in  the  Held 
should  be  consulted  on  the 
interpretation  and  application  of  5 
U.S.C.  552  and  Subparts  A,  B,  C,  and  D 
of  this  Part  701  where  a  denial  of  a 
request  is  expected  to  be  judicially 
challenged. 

(h)  Mailing  lists.  Frequent  FOIA 
requests  are  received  for  mailing  lists  of 
the  home  addresses  and/or  duty  station 
addresses  of  naval  personnel. 

(1)  A  list  of  home  addresses  is  not 
releasable  without  the  individuals’ 
consent  because  it  is  a  clearly 
unwarranted  invasion  of  the  individuals’ 
personal  privacy,  and  therefore,  may  be 
withheld  from  disclosure  under  5  U.S.C. 
552(b)(6). 

(2)  Unclassified  information  about 
service  members  may  be  withheld  when 
disclosure  ’’would  constitute  a  clearly 
unwarranted  invasion  of  personal . 
privacy”  under  FOIA  (exemption  (b)(6) 
applies).  Disclosure  of  lists  of  names 
and  duty  addresses  or  duty  telephone 
numbers  of  members  assigned  to  units 
that  are  stationed  in  foreign  territories, 
routinely  deployable,  or  sensitive. 


constitutes  a  clearly  unwarranted 
invasion  of  personal  privacy.  Disclosure 
of  such  information  poses  a  security 
threat  to  those  service  members  because 
it  reveals  information  about  their  degree 
of  involvement  in  military  actions  in 
support  of  national  policy,  the  type  of 
naval  unit  to  which  they  are  attached, 
and  their  presence  or  absence  from  their 
households.  Release  of  such  information 
aids  the  targeting  of  service  members 
and  their  families  by  terrorists  or  other 
persons  opposed  to  implementation  of 
national  policy.  Only  an  extraordinary 
public  interest  in  disclosure  of  this 
information  can  outweigh  the  need  and 
responsibility  of  the  Navy  to  protect  the 
tranquility  and  safety  of  service 
members  and  their  families  who 
repeatedly  have  been  subjected  to 
harassment,  threats,  and  physical  injury. 
Units  covered  by  this  policy  are: 

(i)  Those  located  outside  the  50  states. 
District  of  Columbia,  Commonwealth  of 
Puerto  Rico.  Guam,  U.S.  Virgin  Islands, 
and  American  Samoa. 

(ii)  Routinely  deployable  units — ^Those 
units  that  normally  deploy  from  home 
port  or  permanent  station  on  a  periodic 
or  rotating  basis  to  meet  operational 
requirements  or  participate  in  scheduled 
exercises.  This  includes  routinely 
deployable  ships,  aviation  squadrons, 
and  operational  staffs.  Routinely 
deployable  units  do  not  include  ships 
undergoing  extensive  yard  work  or 
whose  primary  mission  is  support  of 
training,  e.g.,  yard  craft  and  auxiliary 
aircraft  landing  training  ships. 

(iii)  Units  engaged  in  sensitive 
operations — ^Those  primarily  involved  in 
training  for  or  conduct  of  covert, 
clandestine,  or  classiHed  missions, 
including  units  primarily  involved  in 
collecting,  handling,  disposing,  or  storing 
of  classiHed  information  and  materials. 
This  also  includes  units  engaged  in 
training  or  advising  foreign  personnel. 
Examples  of  units  covered  by  this 
exemption  are  nuclear  power  training 
facilities,  SEAL  Teams,  Security  Group 
Commands,  Weapons  Stations,  and 
Communication  Stations. 

(3)  Exceptions  to  this  policy  must  be 
coordinated  with  the  Chief  of  Naval 
Operations  (OP-09B30)  or  the 
Commandant  of  the  Marine  Corps  (MPI 
10)  prior  to  responding  to  requests, 
including  those  from  Members  of 
Congress.  The  foregoing  policy  should 
be  considered  when  weighing  the 
releasability  of  the  address  or  phone 
number  of  a  specifically  named 
individual. 

(4)  Disclosure  of  duty  addresses  of 
Navy  civilian  employees  is  governed  by 
Office  of  Personnel  Management 
Regulations. 
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(5)  Lists  of  Department  of  the  Navy 
personnel  names  and  duty  addresses 
(civilian  and  military)  created  primarily 
for  internal  housekeeping  purposes  may 
be  withheld  under  5  U.S.C.  552(b)(2)  if 
the  administrative  burden  outweighs 
any  legitimate  public  interest.  Factors  to 
consider  when  determining  public 
interest  are  whether  the  requester 
serves  the  public,  e.g.,  a  nonpro&t 
association  which  provides  a  tangible 
benefit  to  the  individual  on  the  roster, 
versus  a  purely  private  commercial 
purpose. 

§701.9  FOIA  appeals. 

(a)  General.  An  IDA’s  decision  that  a 
record  is  exempt  may  be  appealed  by 
the  requester  in  writing  to  a  designated 
appellate  authority.  The  appeal  should 
be  accompanied  by  a  copy  of  the  denial 
letter  and  contain  rationale  for 
disagreement  with  the  IDA.  Appeal 
procedures  also  apply  to  disapproval  of 
a  request  for  waiver  or  reduction  of  fees. 
The  requester  cannot  appeal  an 
agency’s  finding  of  “no  record",  but  may 
provide  more  detailed  identification  to 
facilitate  another  search  of  files. 

(b)  Time  of  receipt.  The  time  limits  for 
responding  to  an  FOIA  appeal 
commence  when  the  appeal  reaches  the 
office  of  the  appellate  authority  having 
jurisdiction  over  the  record.  Misdirected 
appeals  should  be  referred  expeditiously 
to  the  proper  appellate  authority. 

(c)  Responsibility  and  authority.  (1) 
Delegation  of  authority.  The  Judge 
Advocate  General  and  the  General 
Counsel  are  authorized  to  adjudicate 
appeals  made  to  the  Secretary  of  the 
Navy  on  denials  of  requests  for  copies 
of  Department  of  the  Navy  records  or 
portions  thereof,  or  refusals  to  waive  or 
reduce  fees  on  matters  within  their 
respective  areas  of  cognizance.  This 
includes  the  authority  to  release  or 
withhold  records,  or  portions  thereof, 
waive  or  reduce  fees,  and  to  act  as 
required  by  the  Secretary  of  the  Navy 
for  appeals  under  5  U.S.C.  552  and 
Subparts  A,  B,  C,  and  D  of  this  Part  701. 

(2)  Respective  areas  of  cognizance.  As 
delineated  in  SECNAV  Instructions 
5430.25  and  5430.27  series,  the  respective 
areas  of  cognizance  of  the  Judge 
Advocate  General  and  the  General 
Counsel  for  providing  legal  services  for 
the  Department  of  the  Navy  are: 

(i)  Judge  Advocate  General — ^In 
addition  to  military  law,  all  matters 
except  those  falling  under  the 
cognizance  of  the  General  Counsel. 

(ii)  General  Counsel — 

(A)  Business  and  commercial  law 
aspects  of: 

(7)  Acquisition,  custody,  management, 
transportation,  taxation,  and  disposition 
of  real  and  personal  property  and  the 


procurement  of  services,  including  the 
fiscal,  budgetary,  and  accounting 
aspects  thereof;  excepting,  however,  tort 
claims  and  admiralty  claims  arising 
independently  of  contracts,  and  matters 
relating  to  the  naval  petroleum  reserves; 

(2)  Operations  of  the  Military  Sealift 
Command,  excepting  tort  and  admiralty 
claims  arising  independently  of 
contracts; 

(2)  Office  of  the  Comptroller  of  the 
Navy; 

[4]  Naval  Data  Automation  Command; 

(5)  Patents,  inventions,  trademarks, 
copyrights,  royalty  payments,  and 
similar  matters; 

(8)  Procurement  of  foreign  military 
sales,  co-production  and  cooperative 
research  and  development  and  related 
agreements,  NATO  standardization 
agreements,  and  matters  relating  to  the 
Arms  Exports  Control  Act. 

(7)  DON  litigation  before  the  Armed 
Services  Board  of  Contract  Appeals; 
and, 

(B)  Civilian  personnel  law  matters  on 
employing  present  and  former  Navy 
civilian  employees. 

(d)  Addresses  for  appeals.  Appeals  to 
the  Secretary  of  the  Navy  under  5  U.S.C. 
552  and  Subparts  A,  B,  C,  and  D  of  this 
Part  701  should  be  addressed  to  the 
appropriate  authority  noted  above.  The 
mailing  addresses  are: 

(1)  Judge  Advocate  General  (Code  14), 
Navy  Department,  200  Stovall  Street, 
Alexandria,  VA  22332-2400. 

(2)  General  Counsel,  Navy 
Department,  Washington,  DC  20360- 
5110. 

(e)  Time  limits  for  filing  FOIA 
appeals:  (1)  The  requester  should  file  the 
appeal  so  it  reaches  the  appellate 
authority  not  later  than  60  calendar  days 
from  the  date  of  the  initial  denial  letter. 
At  the  end  of  60  calendar  days,  the  case 
may  be  considered  closed;  however,  the 
requester  may  file  litigation  for  denial  of 
the  appeal.  If  the  requester  was 
provided  several  incremental 
determinations  for  a  single  request,  the 
time  limit  for  filing  the  appeal  begins 
when  the  requester  receives  the  last 
response.  Records  which  are  denied 
shall  be  retained  during  the  time 
permitted  for  appeal. 

(2)  Final  determinations  on  appeals 
shall  normally  be  made  within  20 
working  days  after  receipt. 

(f)  Delay  in  responding  to  an  FOIA 
appeal.  If  additional  time  is  needed  due 
to  unusual  circumstances  (see 

§  701.8(b)(1)).  the  final  decision  may  be 
delayed  for  the  number  of  working  days 
(not  to  exceed  10),  that  were  not  utilized 
as  additional  time  for  responding  to  the 
initial  request.  If  a  determination  cannot 
be  made  and  the  requester  is  notified 
within  20  working  days,  the  appellate 


authority  shall  acknowledge  to  the 
requester  in  writing  the  date  of  receipt 
of  the  appeal,  circumstances  for  the 
delay,  and  anticipated  date  for 
substantive  response.  Requesters  may 
be  advised  that  if  the  delay  exceeds  the 
statutory  extension  or  is  for  reasons 
other  than  “unusual  circumstances,” 
they  may  consider  their  administrative 
remedies  exhausted.  Further,  requesters 
should  be  advised  that  they  may  wait 
for  a  substantive  response  without 
prejudicing  their  right  to  judicial 
remedy.  The  appellate  authority  shall 
continue  to  process  the  case 
expeditiously  whether  or  not  the 
requester  seeks  a  court  order  for  release 
of  the  record(s).  A  copy  of  any  response 
provided  subsequent  to  filing  of  a 
complaint  shall  be  forwarded  to  the 
Department  of  Justice. 

(g)  Action  upon  receipt.  Upon  receipt 
of  an  FOIA  appeal,  the  Judge  Advocate 
General  or  the  General  Counsel  shall 
inform  the  IDA  of  the  appeal.  The  IDA 
shall  forward  the  case  with  comments 
and  recommendations  as  he  or  she  or 
other  interested  officials  deem 
appropriate  within  10  working  days. 

(h)  Consultation/coordination.  (1)  The 
Assistant  for  Naval  Investigative 
Matters  and  Security  (OP-09N)  may  be 
consulted  to  resolve  inconsistencies  or 
disputes  involving  classified  records. 

(2)  Direct  liaison  with  appropriate 
officials  within  the  Department  of  the 
Navy  and  other  interested  federal 
agencies  is  authorized  at  the  discretion 
of  the  appellate  authority,  who  also 
coordinates  with  appropriate  officials  of 
the  Departments  of  Defense  and  Justice 
as  prescribed  by  directives  of  the 
Secretary  of  Defense. 

(3)  The  Secretary  of  the  Navy  or 
appropriate  Civilian  Executive 
Assistants  shall  be  consulted  and  kept 
advised  of  cases  with  unusual 
implications.  The  Chief  of  Information 
(Code  09C)  shall  be  consulted  and  kept 
advised  on  cases  described  in  §  701.8, 
paragraph  (g)(2). 

(i)  Response  to  the  requester.  (1) 

When  an  appellate  authority  makes  a 
determination  to  release  all  or  a  portion 
of  records  withheld  by  an  IDA.  a  copy  of 
the  records  released  should  be  promptly 
forwarded  to  the  requester  after 
compliance  with  any  procedural 
requirements,  such  as  payment  of  fees. 

(2)  Final  denial  to  provide  a  requested 
record  or  to  approve  a  request  to  waive 
or  reduce  fees  must  be  made  in  writing 
by  the  appellate  authority.  The  response 
shall  include  the  following: 

(i)  An  explanation  of  the  basis  for  the 
denial  including  the  applicable  statutory 
exemption(s)  invoked. 
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(ii)  If  the  final  denial  is  based  in 
whole  or  in  part  on  a  security 
classiHcation,  the  explanation  shall 
include  a  determination  that  the  record 
meets  the  cited  criteria  and  rationale  of 
the  governing  Executive  Order,  is  based 
on  a  declassiHcation  review,  and  the 
review  confirmed  the  continuing  validity 
of  the  security  classiHcation. 

(iii)  The  response  shall  advise  the 
requester  that  the  material  denied  does 
not  contain  reasonably  segregable 
portions. 

(iv)  The  response  shall  advise  the 
requester  of  the  right  to  judicial  review. 

(v)  The  final  denial  shall  include  the 
name  and  title  of  the  official  responsible 
for  the  denial. 

(j)  Judicial  actions.  A  requester  may 
seek  an  order  from  a  U.S.  District  Court 
to  compel  release  of  a  record  after 
exhaustion  of  administrative  remedies, 
i.e.,  the  IDA  or  appellate  authority 
denied  release  or  when  a  naval  activity 
failed  to  respond  within  the  prescribed 
time  limits. 

(1)  Burden  of  proof.  The  naval  activity 
has  the  burden  of  proof  to  justify  its 
refusal  to  provide  a  record.  The  court 
evaluates  the  case  de  novo  (anew)  and 
may  examine  any  requested  record  in 
camera  (in  private)  to  determine 
whether  the  denial  was  justihed. 

(2)  Actions  by  the  Court,  (i)  When  a 
naval  activity  fails  to  make  a 
determination  within  the  statutory  time 
limits  but  can  demonstrate  due  diligence 
exceptional  in  circumstances,  the  court 
may  retain  jurisdiction  and  allow  the 
naval  activity  additional  time  to 
complete  its  review  of  the  records. 

(ii)  If  the  court  determines  that  the 
requester’s  complaint  is  substantially 
correct,  it  may  require  the  United  States 
to  pay  reasonable  attorney  fees  and 
other  litigation  costs. 

(iii)  When  the  court  orders  the  release 
of  denied  records,  it  may  also  issue  a 
written  Hnding  that  the  circumstances 
surrounding  the  withholding  raise 
questions  whether  civilian  personnel 
acted  arbitrarily  and  capriciously.  In 
these  cases,  the  special  counsel  of  the 
Merit  Systems  Protection  Board  will 
conduct  an  investigation  to  determine 
whether  or  not  disciplinary  action  is 
warranted.  The  naval  activity  is 
obligated  to  take  the  action 
recommended  by  the  special  counsel. 

(iv)  When  a  naval  activity  fails  to 
comply  with  the  court  order  to  produce 
records  that  have  been  withheld 
improperly,  the  court  may  punish  the 
responsible  official  for  contempt. 

(3)  Non-United  States  government 
source  information.  A  requester  may 
bring  suit  in  a  U.S.  District  Court  to 
compel  the  release  of  records  obtained 
from  a  non-govemment  source  or 


records  based  on  information  obtained 
from  a  non-govemment  source.  The 
Source  shall  be  notifled  promptly  of  the 
court  action.  If  the  source  advises  that  it 
is  seeking  court  action  to  prevent 
release,  the  naval  activity  shall  defer 
answering  or  otherwise  pleading  to  the 
complaint  as  long  as  permitted  by  the 
Court  or  until  a  decision  is  rendered  in 
the  court  action  initiated  by  the  source, 
whichever  is  sooner. 

§  701.10  Publication,  Indexing,  and  public 
inspection  of  certain  classes  of  records. 

Secretary  of  the  Navy  Instruction 
5720.45,  “Indexing,  Public  Inspection, 
and  Federal  Register  Publication  of 
Department  of  the  Navy  Directives  and 
other  Documents  Affecting  the  Public,” 
assigns  the  heads  of  Department  of  the 
Navy  components.  Commanders  of  the 
Naval  Systems  Commands,  and  the 
Military  Sealift  Command 
responsibilities  for  executing  the 
following  additional  requirements  on 
records  under  their  respective 
cognizance: 

(a)  Publication  of  certain  classes  of 
Department  of  the  Navy  organizational, 
regulatory,  policy,  procedural 
interpretative,  and  substantive  records 
on  a  current  basis  in  the  Federal 
Register,  for  the  guidance  of  the  public; 

(b)  Maintenance  of  current  indexes  of 
various  classes  of  records  which  are 
precedential  for  decisions  affecting 
members  of  the  public,  and  publication 
of  such  indexes  at  least  quarterly  or 
making  them  available  to  the  public  by 
other  authorized  means;  and, 

(c)  Making  the  above  records  and 
indexes  regularly  available  for  public 
inspection  and  copying  at  naval 
locations. 

§  701.1 1  Authentication  of  records 
released  under  FOIA. 

In  addition  to  the  requirements  of 
FOIA,  records  provided  under  FOIA 
shall  be  authenticated  when  necessary 
to  fulfill  an  official  governmental  or 
other  legal  fimction.  Authentication  will 
be  made  with  an  appropriate  seal.  This 
service,  is  not  included  in  the  FOIA  fee 
schedule  and  naval  activities  may 
charge  $5.20  for  each  authentication. 

Subpart  B — Guidelines  on  Matters 
Which  Are  Exempt  From  Public 
Disclosure 

§  701.21  General  rule. 

A  navai  record,  or  portion  thereof, 
may  be  withheld  from  disclosure  to  the 
public  when  it  is  within  the  scope  of  one 
or  more  of  the  FOIA  exemptions.  A 
record  that  is  exempt  under  one  or  more 
of  the  FOIA  exemptions  shall  be  made 
available  to  the  public  when  it  is 
determined  that  no  governmental 


interest  will  be  jeopardized.  It  is  at  the 
discretion  of  the  cognizant  activity  to 
determine  jeopardy  to  the  government 
interest,  consistent  with  statutory 
requirements,  security  classification 
requirements,  and  other  requirements  of 
law.  Information  shall  not  be  denied 
solely  because  its  release  might 
embarrass  the  Department  of  the  Navy 
or  its  military  or  civilian  officials.  All 
records  must  be  reviewed  in  their 
entirety  to  determine  releasability. 

§  701.22  Reasonably  segregable  matters. 

If  a  record  contains  both  releasable 
and  non-releasable  information,  the 
releasable  information  shall  be  made 
available  if  reasonably  segregable  from 
the  non-releasable  information  in  the 
record.  Releasable  information  is 
“reasonably  segregable"  if  it  provides 
the  requester  with  meaningful  and 
undistorted  information  after  the  non- 
releasable  information  is  excised  and  if 
it  can  be  reasonably  assumed  that  a 
skillful  and  knowledgeable  person  could 
not  reconstruct  the  non-releasable 
information  of  the  record.  When  a 
record  is  denied  in  whole,  the  response 
advising  the  requester  of  that 
determination  will  specifically  state  that 
it  is  not  reasonable  to  segregate  portions 
of  the  record  for  release.  Information  in 
an  exempt  record  may  be  released  to  a 
member  of  the  public  when  in  the 
judgment  of  the  official  making  the 
determination: 

(a)  The  release  of  the  information 
would  not  be  inconsistent  with  a 
statutory  requirement  or  OPNAVINST 
5510.1  series;  or, 

(b)  The  release  of  the  information 
would  not  jeopardize  a  governmental 
interest. 

§701.23  Judicial  review. 

All  total  or  partial  denials  of 
information  are  subject  to  both 
administrative  and  judicial  appeals. 

Each  naval  activity  shall  maintain 
copies  of  all  initial  denials  in  a  form 
suitable  for  rapid  retrieval,  periodic 
statistical  compilation,  and  management 
evaluation.  If  judicially  reviewed,  a  U.S. 
District  Court  may  examine  the  withheld 
record  or  portions  in  their  entirety  to 
determine  whether  the  record  or 
portions  are  exempt  from  disclosure. 
Therefore,  extreme  care  must  be  used 
when  claiming  an  exemption(s)  to 
ensure  that  a  governmental  interest 
exists  for  the  withholding  of  the 
information, 

§  701.24  Specific  exemptions. 

The  following  exemptions  may  apply 
to  naval  records  requested  under  FOIA: 


52150  Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27,  1988  /  Rules  and  Regulations 


(a)  Exemption  (b)(l] — ^Exempts  those 
records  property  and  currently  classified 
in  the  interest  of  national  defense  or 
foreign  policy,  as  specifically  authorized 
under  criteria  established  by  Executive 
Order  (i.e..  Executive  Order  12356)  and 
implemented  by  regulations.  The 
following  general  rules  apply: 

(1)  The  request  must  be  referred,  with 
information  and  recommendations,  to  an 
ofiicial  authorized  under  §  701.5  of 
Subpart  A  to  deny  requests  and  who  has 
cognizance  of  the  classified  matters  in 
the  records,  if  the  basis  of  the 
classification  is: 

(1)  An  approved  security  classification 
guide  issued  under  OPNAVINST  5510.1 
series; 

(ii)  Resource  document  originated  by 
another  naval  activity  or  government 
agency; 

(iii)  An  original  classification 
determination  with  written  justification 
for  classification,  and  the  justification 
remains  valid:  or, 

(iv)  Not  readily  identifiable,  but 
classification  is  believed  warranted 
because  of  classification  criteria  and 
OPNAVINST  5510.1  series,  "Department 
of  the  Navy  Information  and  Personnel 
Security  Program  Regulation.” 

(2)  If  the  original  classifier  of  a  record 
receives  a  request  for  the  record  and 
upon  review  determines  that  there  is  no 
basis  for  continued  classification,  either 
in  whole  or  part,  the  record  or  portions 
of  it  should  be  declassified.  It  must  be 
reviewed  to  determine  whether  any 
other  FOIA  exemptions  apply  to  the 
declassified  information,  and,  if  so, 
whether  a  Governmental  interest  would 
be  jeopardized  by  its  release.  All 
“reasonably  segregable”  information 
must  be  released  to  the  requester. 

(3)  In  some  instances,  the  compilation 
of  unclassified  paragraphs  may  result  in 
the  classification  of  the  record  as  a 
whole. 

(4)  Material  is  classified  at  the  time  of 
the  FOIA  request  may  undergo  a 
classification  review  to  determine 
whether  the  information  should  be 
classified.  (The  provisions  of 
OPNAVINST  5510.1  series,  "Department 
of  the  Navy  Information  and  Personnel 
Security  Program  Regulation,”  regarding 
classification  of  information  after 
receipt  of  an  FOIA  request  are  to  be 
strictly  complied  with). 

(b)  Exemption  (b)(2) — ^Exempts  those 
records  "related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency,"  such  as  rules,  regulations, 
orders,  manuals,  directives,  and 
instructions.  Release  to  the  public  would 
substantially  hinder  the  elective 
performance  of  a  significant  function  of 
DON  and  the  rules  and  practices  do  not 


impose  requirements  directly  on  the 
public.  Examples  include: 

(1)  Security  classification  guides. 

(Note:  Those  security  classification 
guides  which  are  classified  shall  be 
denied  under  exemptions  (b)(1)  and 
(b)(2)). 

(2)  Operating  rules,  guidelines,  and 
manuals  for  investigators,  inspectors, 
auditors,  or  examiners,  and  certain 
schedules  or  methods  of  operation 
which  would  reveal: 

(i)  Negotiating  and  bargaining 
techniques; 

(ii)  Bargaining  limitations  and 
positions; 

(iii)  Inspection  schedules  and 
methods;  or, 

(iv)  Audit  schedules  and  methods. 

(3)  Personnel  and  other  administrative 
matters,  such  as  examination  questions 
and  answers  used  in  training  courses  or 
in  the  determination  of  the  qualifications 
of  candidates  for  employment,  entrance 
on  duty,  advancement,  or  promotion. 

(c)  Exemption  (b)(3) — Exempts  those 
records  containing  matters  that  a  statute 
specifically  exempts  from  disclosure  by 
terms  that  permit  no  discretion  on  the 
issue,  or  under  criteria  established  by 
that  statute  for  withholding  or  referring 
to  particular  types  of  matters  to  be 
withheld.  Authorization  or  requirement 
may  be  found  in  the  statute  itself  or  in 
Executive  Orders  or  regulations 
authorized  by,  or  in  implementation  of  a 
statute.  The  Privacy  Act,  5  U.S.C.  552a, 
is  not  an  applicable  statute  under  5 
U.S.C.  552(b)(3).  Examples  include: 

(1)  Public  Law  86-36  (50  U.S.C.  402 
note) — ^National  Security  Agency 
Information  Exemption,  Pub.  L  86-36, 
section  6. 

(2)  35  U.S.C.  181-188,  Patent  Secrecy — 
any  records  containing  information 
relating  to  inventions  that  are  the 
subject  of  patent  applications  on  which 
Patent  Secrecy  Orders  have  been  issued. 

(3)  42  U.S.C.  2162— Restricted  Data 
and  Formerly  Restricted  Data. 

(4)  18  U.S.C  798 — Commimication 
Intelligence. 

(5)  50  U.S.C.  402(d)(3)  and  (g) 
Intelligence  sources  and  methods. 

(6)  21  U.S.C  1175 — ^Drug  abuse 
prevention/rehabilitation.  Records  of 
the  identity,  diagnosis,  prognosis,  or 
treatment  of  any  patient  maintained  in 
connection  with  Ae  performance  of  any 
drug  abuse  prevention  function 
conducted,  regulated,  or  directly 
assisted  by  any  department  or  agency  of 
the  U.S.,  unless  expressly  authorized. 

(7)  42  U.S.C.  4582 — Alcohol  abuse 
prevention/rehabilitation. 

(8)  10  U.S.C  130— Authority  to 
withhold  from  public  disclosure 
unclassified  technical  data  with  military 
or  space  application  which  contains 


critical  technology  in  the  possession  of, 
or  control  of,  a  Department  of  Defense 
component  or  naval  activity  which  may 
not  be  exported  lawfully  without  an 
approval,  authorization,  or  license  under 
Executive  Order  12470  or  the  Arms 
Export  Control  Act. 

(9)  10  U.S.C.  1102,  Confidentiality  of 
Medical  Quality  Records. 

(d)  Exemption  (b)(4) — Exempts  those 
records  containing  trade  secrets  or 
commercial  or  financial  information  that 
a  naval  activity  receives  from  a  person 
or  organization  outside  the  Government 
with  the  understanding  that  the 
information  or  record  will  be  retained 
on  a  privileged  or  confidential  basis. 
Records  within  the  exemption  must 
contain  trade  secrets,  or  commercial  or 
financial  records,  the  disclosure  of 
which  is  likely  to  cause  substantial 
harm  to  the  competitive  position  of  the 
source  providing  the  information,  impair 
the  government’s  ability  to  obtain 
necessary  information  in  the  future,  or 
impair  some  other  legitimate 
government  interest.  Examples  include 
records  that  contain; 

(1)  Commercial  or  financial 
information  received  in  confidence  in 
connection  with  loans,  bids,  contracts, 
or  proposals,  and  privileged  information 
or  information  received  in  confidence 
such  as  trade  secrets,  inventions  and 
discoveries,  or  other  proprietary  data. 

(2)  Statistical  data  and  commercial  or 
financial  information  concerning 
contract  performance,  income,  profits, 
losses,  and  expenditures,  if  offered  and 
received  in  confidence  from  a  contractor 
or  potential  contractor. 

(3)  Personal  statements  given  in  the 
course  of  inspections,  investigations,  or 
audits,  when  such  statements  are 
received  in  confidence  from  the 
individual  and  retained  in  confidence 
because  they  reveal  trade  secrets  or 
commercial  or  financial  information 
normally  considered  confidential  or 
privileged. 

(4)  Financial  data  provided  in 
confidence  by  private  employers  in 
connection  wi A  local  wage  surveys 
used  to  fix  and  adjust  pay  schedules 
applicable  to  the  prevailing  wage  rate 
for  employees  within  the  Department  of 
the  Navy. 

(5)  Scientific  and  manufacturing 
processes  or  developments  concerning 
technical  or  scientific  data  or  other 
infonnation  submitted  with  an 
application  for  a  research  grant,  or  with 
a  report  while  research  is  in  progress. 

(6)  Technical  or  scientific  data 
developed  by  a  contractor  or 
subcontractor  exclusively  at  private 
expense,  or  developed  in  part  with 
federal  funds  and  in  part  at  private 
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expense,  where  the  contractor  or 
subcontractor  retains  a  legitimate 
proprietary  interest  in  the  data  imder  10 
U.S.C.  2320-2321  and  DOD  Federal 
Acquisition  Regulation  Supplement 
(DFARS),  Subpart  27.4.  Technical  data 
developed  exclusively  with  federal 
funds  may  be  withheld  under  exemption 
(b)(3)  if  it  meets  the  criteria  of  10  U.S.C. 
130. 

(e)  Exemption  (b)(5) — ^Exempts  those 
records  containing  internal  advice, 
recommendations,  and  subjective 
evaluations,  as  contrasted  with  factual 
matters,  that  are  reflected  in  records 
pertaining  to  the  decision-making 
process  of  an  agency,  whether  between 
agencies  or  between  Department  of 
Defense  and  Department  of  the  Navy 
components,  except  as  provided  in 
paragraph  (e)(ii)  through  (v)  of  this 
section. 

(1)  Examples  include: 

(i)  Nonfactual  portions  of  staff  papers, 
to  include  after-action  reports  and 
situation  reports  containing  sta^ 
evaluations,  advice,  opinions,  or 
suggestions. 

(ii)  Advice,  suggestions,  or 
evaluations  prepared  on  behalf  of 
Department  of  Ae  Navy  individual 
consultants  or  by  boards,  committees, 
councils,  groups,  panels,  conferences, 
commissions,  task  forces,  or  other 
similar  groups  formed  for  the  purpose  of 
obtaining  advice  and  recommendations. 

(iii)  Nonfactual  portions  of 
evaluations  by  Department  of  the  Navy 
personnel  or  contractors  and  their 
products. 

(iv)  Information  of  a  speculative, 
tentative,  or  evaluative  nature  on 
proposed  plans  to  procure,  lease,  or 
otherwise  acquire  and  dispose  of 
materials,  real  estate,  facilities,  or 
functions,  when  such  information  would 
provide  undue  or  unfair  competitive 
advantage  to  private  personal  interests 
or  would  impede  legitimate  government 
functions. 

(v)  Trade  secrets  or  other  confidential 
research  development,  or  commercial 
information  owned  by  the  Government, 
where  premature  release  is  likely  to 
affect  the  Government’s  negotiating 
position  or  other  commercial  interests. 

(vi)  Records  that  are  exchanged 
among  agency  personnel  and  between 
Department  of  the  Navy.  Department  of 
IDefense,  or  other  agencies  in 
preparation  for  anticipated 
administrative  proceeding  by  an  agency 
or  litigation  before  any  federal,  state,  or 
military  court,  as  well  as  records  that 
qualify  for  the  attorney-client  privilege. 

(vii)  Portions  of  official  reports  of 
inspection,  reports  of  the  Inspector 
Generals,  audits,  investigations,  or 
surveys  pertaining  to  safety,  security,  or 


the  internal  management, 
administration,  or  operation  of  one  or 
more  naval  activities,  when  these 
records  have  traditionally  been  treated 
by  courts  as  privileged  against 
disclosure  in  litigation. 

(2)  If  any  such  intra-  or  inter-agency 
record  or  reasonably  segregable  portion 
of  such  record  would  be  made  available 
routinely  through  the  “discovery 
process”  (the  legal  process  by  which 
litigants  obtain  information  from  each 
other  relevant  to  the  issues  in  a  trial  or 
hearing)  in  the  course  of  litigation  with 
the  Department  of  the  Navy,  such 
record,  should  not  be  withheld  even 
though  discovery  has  not  been  sought  in 
actual  litigation.  If  the  information  could 
only  be  made  available  through  the 
discovery  process  by  special  order  of 
the  court  based  on  die  needs  of  a  litigant 
balanced  against  the  interests  of  the 
Department  of  the  Navy  in  maintaining 
its  conddentiality,  the  record  or 
document  need  not  be  made  available. 

(3)  Intra-  or  inter-agency  memoranda 
or  letters  that  are  factual,  or  those 
reasonably  segregable  portions  that  are 
factual,  are  routinely  available  through 
“discovery”  and  shall  be  made  available 
to  a  requester,  unless  the  factual 
material  is  otherwise  exempt  from 
release,  inextricably  intertwined  with 
the  exempt  information,  so  fragmented 
as  to  be  uninformative,  or  so  redundant 
of  information  already  available  to  the 
requester  as  to  provide  no  new 
substantive  information. 

(4)  A  direction  or  order  from  a 
superior  to  a  subordinate  contained  in 
internal  communication  cannot  be 
withheld  from  a  requester  if  it 
constitutes  policy  guidance  or  a 
decision,  as  distinguished  from  a 
discussion  of  preliminary  matters  or  a 
request  for  information  or  advice  that 
would  compromise  the  decision-making 
process. 

(5)  An  internal  commimication  on  a 
decision  subsequently  made  a  matter  of 
public  record  must  be  made  available  to 
a  requester  when  the  rationale  for  the 
decision  is  expressly  adopted  or 
incorporated  by  reference  in  the  record 
containing  the  decision. 

(f)  Exemption  (b)(6) — ^Exempts 
information  in  personnel  and  medical 
fries,  and  similar  personal  information  in 
other  fries,  that  if  disclosed  to  the 
requester  would  result  in  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

(1)  Samples  of  fries  other  than 
personnel  and  medical  fries  containing 
similar  personal  information  include: 

(i)  Those  compiled  to  evaluate  or 
adjudicate  the  suitability  of  candidates 
for  civilian  employment  or  membership 
in  the  Armed  Forces,  and  the  eligibility 


of  individuals  (civilian,  military,  or 
contractor  employees)  for  security 
clearances,  or  for  access  to  particularly 
sensitive  classified  information. 

(ii)  Files  containing  reports,  records, 
and  other  material  pertaining  to 
personnel  matters  in  which 
administrative  action,  including 
disciplinary  action,  may  be  taken. 

(2)  This  exemption  is  relevant  to  a 
request  for  information  that  is  intimate 
to  an  individual  or  that  possibly  could 
have  adverse  effects  upon  that 
individual  or  his  or  her  family  if 
disclosed.  Section  701.105  lists  several 
examples  of  non-derogatory  information 
about  the  official  character  of  a  naval 
member  or  employee  that  can  routinely 
be  disclosed  to  a  member  of  the  public 
without  constituting  a  clearly 
unwarranted  invasion  of  personal 
privacy  of  the  individual  concerned. 

(3)  In  determining  whether  the  release 
of  information  would  result  in  a  “clearly 
unwarranted  invasion  of  personal 
privacy,”  consider  the  stated  or 
ascertained  purpose  of  the  request. 

When  determining  whether  a  release  is 
“clearly  unwarranted,”  the  public 
interest  in  release  must  be  balanced 
against  the  sensitivity  of  the  privacy 
interest  threatened.  For  example,  lists  of 
names  and  duty  addresses  of 
Department  of  the  Navy  personnel 
(civilian  and  military)  assigned  to  units 
that  are  sensitive,  routinely  deployable, 
or  stationed  in  foreign  territories  must 
be  withheld  because  release  could  aid  in 
the  targeting  of  Department  of  the  Navy 
employees  and  their  families  by 
terrorists.  See  §  701.8,  paragraph  (h). 

(4)  When  withholding  information 
solely  to  protect  the  personal  privacy  of 
the  subject  of  the  record,  information 
should  not  be  withheld  from  that 
individual  or  from  his  or  her  designated 
representative.  The  personal  privacy  of 
others  discussed  in  that  record  may 
constitute  a  basis  for  deleting 
reasonably  segregable  portions  of  the 
record  even  when  providing  it  to  the 
subject  of  the  record.  This  exemption 
shall  not  be  exercised  in  an  attempt  to 
protect  the  privacy  of  a  deceased  person 
but  may  be  used  to  protect  the  privacy 
of  the  deceased  person's  family. 

(5)  Individuals’  personnel,  medical,  or 
similar  file  may  be  withheld  from  them 
or  their  designated  legal  representative 
only  as  consistent  with  Subpart  F. 

(6)  A  clearly  unwarranted  invasion  of 
the  privacy  of  the  persons  identified  in  a 
personnel,  medical,  or  similar  record 
may  constitute  a  basis  for  deleting  those 
reasonably  segregable  portions  of  that 
record,  even  when  providing  it  to  the 
subject  of  the  record. 

(g)  Exemption  (b)(7). 


52152  Federal  Register  /  Vol.  53,  No.  248  /  Tuesday.  December  27.  1988  /  Rules  and  Regulations 


(1)  Exempts  those  records  or 
information  compiled  for  law 
enforcement  purposes,  (i.e.,  civil, 
criminal,  or  military  law,  including  the 
implementation  of  Executive  orders  or 
regulations  issued  pursuant  to  law).  This 
exemption  applies,  however,  only  to  the 
extent  that  the  production  of  such  law 
enforcement  records  or  information: 

(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings 
(5  U.S.C.  552(b)(7)(A)); 

(ii)  Would  deprive  a  person  of  the 
right  to  a  fair  trial  or  an  impartial 
adjudication  (5  U.S.C.  552(b)(7)(B)); 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy  (5  U.S.C.  552(b)(7)(C)); 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  source  within  the 
Department  of  the  Navy,  a  state,  local, 
or  foreign  agency  or  authority,  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and 
in  the  case  of  record  or  information 
compiled  by  a  criminal  law  enforcement 
agency  conducting  a  lawful  national 
security  intelligence  investigation, 
information  furnished  by  a  conHdential 
source  (5  U.S.C.  552(b)(7)(D)); 

(v)  Would  disclose  tecl^ques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions,  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  or,  the  law  (5 
U.S.C.  552(b)(7)(E));  or. 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual  (5  U.S.C.  525(b)(7)(F)). 

(2)  Examples  include: 

(i)  Statements  of  witnesses  and  other 
material  developed  during  the  course  of 
the  investigation  and  all  materials 
prepared  in  connection  with  related 
government  litigation  or  adjudicative 
proceedings. 

(ii)  The  identity  of  firms  or  individuals 
investigated  for  alleged  irregularities 
involving  contracting  with  Department 
of  Defense  or  Department  of  the  Navy 
when  no  indictment  has  been  obtained 
nor  any  civil  action  Hied  against  them 
by  the  United  States. 

(iii)  Information  obtained  in  expressed 
or  implied  confidence,  in  the  course  of  a 
criminal  investigation  by  a  criminal  law 
enforcement  agency  or  office  within  the 
Department  of  the  Navy,  or  a  lawful 
national  security  intelligence 
investigation  conducted  by  an 
authorized  agency  or  office  within  the 
Department  of  the  Navy.  National 
security  intelligence  investigations 
include  background  security 
investigations  and  those  investigations 
conducted  for  the  purpose  of  obtaining 


affirmative  or  counterintelligence 
information. 

(3)  When  the  subject  of  an 
investigative  record  is  the  requester  of 
the  record,  it  may  be  withheld  only  as 
authorized  by  Subpart  F. 

(4)  Exclusions.  In  certain  narrowly 
dehned  situations  agencies  may  treat 
certain  records  compiled  for  law 
enforcement  purposes  as  not  subject  to 
the  requirements  of  the  FOIA.  These 
exclusions  differ  from  the  (b)(7) 
exemption  in  that,  where  applicable,  the 
appropriate  agency  response  denies  the 
existence  of  the  record  itself,  rather  than 
simply  denying  its  release.  Two  such 
exclusions  are  applicable  to  the 
Department  of  the  Navy. 

(i)  An  agency  may  treat  a  request  for 
law  enforcement  records  compiled  in  the 
course  of  an  ongoing  criminal 
investigation  as  not  subject  to  the 
requirements  of  the  FOIA  when: 

(A)  there  is  no  reason  to  believe  the 
subject  of  the  investigation  is  aware  of 
its  pendency;  and 

(B)  disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 
The  agency  may  treat  such  records  as 
outside  the  FOLA  only  as  long  as  those 
circumstances  exist.  The  proper 
response  to  the  requester  states  that  no 
records  were  found. 

(ii)  Request  for  informant  records 
maintained  by  a  criminal  law 
enforcement  agency  of  the  Department 
of  the  Navy  under  Ae  informant’s  name 
or  personal  identiher  may  be  treated  as 
not  subject  to  the  requirements  of  the 
FOIA  when: 

(A)  The  request  is  made  by  a  third 
party  according  to  the  informant’s  name 
or  personal  identifier,  and 

(B)  The  informant’s  status  as  an 
informant  has  not  been  ofHcially 
confirmed. 

The  proper  response  to  the  requester 
should  state  that  no  records  were  found. 

(h)  Exemption  (b)(8} — Exempts  those 
records  contained  in  or  related  to 
examination,  operation,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions. 

(i)  Exemption  (b)(9} — ^Exempts  those 
records  containing  geological  and 
geophysical  information  and  data, 
including  maps,  concerning  wells. 

Subpart  C— Addresses  for  Department 
of  the  Navy  Records  and  Locations  for 
Public  Inspection 

§  701.31  Addresses  for  requests  for 
Department  of  the  Navy  records. 

Members  of  the  public  should  address 
requests  to  the  Commanding  Officer  or 


head  of  the  activity  where  the  record  is 
located.  When  the  official  having 
custody  of  the  record  is  not  known,  the 
request  should  be  addressed  to  the 
originating  official  or  the  official  having 
primary  responsibility  for  the  subject 
matter  involved.  The  following  are  the 
most  commonly  requested  types  of 
records: 

(a)  Audit  Reports,  Send  requests  for 
internal  audit  matters  to  the  Auditor 
General  of  the  Navy,  P.O.  Box  1206, 

Falls  Church,  VA  22041. 

(b)  Chaplain  Corps.  Send  requests  for 
religious  affairs  matters  to  the  Chief  of 
Chaplains,  Navy  Department, 
Washington,  DC  20370. 

(c)  Civilian  Personnel  Records.  (1) 
Send  requests  for  personnel  records  of 
current  civilian  employees,  or  those 
separated  from  Federal  employment  less 
than  30  days,  to  the  employing 
installation  marked  to  die  attention  of 
the  civilian  personnel  officer. 

(2)  Send  requests  for  individuals 
formerly  employed  by  the  Department  of 
the  Navy,  or  separated  from  Federal 
employment  for  more  than  30  days,  to 
the  Director,  National  Personnel 
Records  Center,  (Civilian  Personnel 
Records),  111  Winnebago  Street,  St. 
Louis,  MO  63110. 

(d)  Contractual/procurement  records 
and  related  matters.  (1)  Send  requests 
for  copies  of  Navy  procurement 
directives  and  Defense  Federal 
Acquisition  Regulations  (DFARs)  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

(2)  Send  requests  for  copies  of  current 
contracts  to  the  contracting  officer  or 
head  of  the  procurement  activity  when 
known.  If  unknown,  submit  requests  for 
Navy  contracts  to  the  Chief  of  Naval 
Operations  (OP-09B30),  Pentagon, 
Washington,  DC  20350-2000  and  Marine 
Corps  contracts  to  the  Deputy  Chief  of 
Staff  for  Installations  and  Logistics,  U.S. 
Marine  Corps,  Washington,  DC  20380. 

(e)  Courts-martial  records.  (1)  Send 
requests  for  records  of  trial  by  general 
courts-martial  or  special  courts-martial 
which  resulted  in  a  bad  conduct 
discharge,  or  involving  commissioned 
officers  to  the  Judge  Advocate  General, 
Code  20,  200  Stovall  Street,  Alexandria, 
VA  22332-2400. 

(2)  Send  requests  for  records  of  trial 
by  summary  courts-martial  or  special 
courts-martial  not  involving  a  bad 
conduct  discharge  to  the  ofhcer  having 
supervisory  authority  in  the  review 
process. 

(f)  Naval  Inspector  General  reports. 
Send  requests  for  Navy  hotline 
complaints  and  all  other  investigations 
and  inspections  conducted  by  the 
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NAVINSGEN  to  the  Naval  Inspector 
General,  Navy  Department,  Washington, 
DC  20370.  Send  requests  for  local 
command  Inspector  General  (IG)  reports 
to  the  local  IG  office. 

(g)  Investigative  records.  (1)  Send 
requests  fm  NIS  investigatory  records 
and  related  matters  to  the  Commander. 
Naval  Investigative  Service  Command. 
Washington,  DC  20388. 

(2}  Send  requests  for  JAG  Manual 
investigative  reports  to  the  Judge 
Advocate  General,  Code  21,  Navy 
Department,  200  Stovall  Street, 
Alexandria,  VA  22332-2400. 

(3)  Send  requests  for  mishap 
investigative  reports  to  the  Commander. 
Naval  Safety  Center,  Naval  Air  Station, 
Norfolk,  VA  23511. 

(h)  Legal  matters — (1)  General 
Counsel  legal  matters.  Those  relating  to 
the  acquisition,  custody,  management, 
transportation,  taxation,  and  disposition 
of  real  and  personal  property,  and  the 
procurement  of  services,  including  the 
fiscal,  budgetary,  and  accounting 
aspects  thereof,  excepting,  however,  tort 
claims  and  admiralty  claims  arising 
independently  of  contract,  and  matters 
relating  to  the  naval  petroleum  reserves; 
operations  of  the  Military  Sealift 
Command,  excepting  tort  and  admiralty 
claims  arising  independently  of  contract; 
the  Office  of  the  Comptroller  of  the 
Navy;  procurement  matters  in  the  Held 
of  patents,  inventions,  trademarks, 
copyrights,  royalty  payments,  and 
similar  matters,  including  those  in  the 
Defense  Federal  Acquisition  Regulations 
(DFARs),  and  Navy  procurement 
directives;  and,  industrial  security 
claims  and  litigation  should  be  directed 
to  the  Office  of  Counsel  of  the 
concerned  activity.  If  unknown,  submit 
to  the  General  Counsel,  Navy 
Department,  Washington,  DC  20360. 

(2)  Judge  Advocate  General  legal 
matters.  In  addition  to  military  law,  all 
matters  except  those  outside  the 
jurisdiction  of  the  General  Counsel 
should  be  directed  to  the  Judge 
Advocate  General,  200  Stovall  Street, 
Alexandria,  VA  22332-2400. 

(h)  Medical  records.  (1)  Send  requests 
for  inpatient  medical  treatment  records 
of  active  duty  Navy  and  Marine  Corps 
personnel  and  their  dependents  to  the 
medical  treatment  facility  where  the 
patient  is  or  was  treated.  These  records 
are  held  for  two  years  and  then  retired 
to  the  National  Personnel  Records 
Center,  9700  Page  Avenue,  St.  Louis,  MO 
63132. 

(2)  Send  requests  for  outpatient 
medical  treatment  records  of  active  duty 
Navy  and  Marine  Corps  personnel  and 
their  dependents  to  the  military 
treatment  facility  attached  to  the 
command  at  which  they  are  assigned. 


(3)  Send  requests  for  outpatient 
m^ical  records  of  Navy  personnel 
separated  (discharged,  retired,  or 
deceased)  for  less  than  four  months  to 
the  Commanding  Officer,  Naval  Reserve 
Personnel  Center,  New  Orleans,  LA 
70149-7800.  After  four  months,  send 
requests  to  Director,  National  Personnel 
Records  Center  (Military  Personnel 
Records),  9700  Page  Avenue,  St.  Louis, 
MO  63132.  Send  requests  for 
dependents'  outpatient  records  to  the 
last  medical  facility  where  treatment 
was  provided  if  within  two  years  of 
sponsor’s  release/separation  from  the 
service.  After  the  two  years,  send 
requests  to  Director,  National  Personnel 
Records  Center,  (Military  Personnel 
Records),  9700  Page  Avenue,  St.  Louis, 
MO  63132. 

(4)  Send  requests  for  outpatient 
medical  records  of  Marine  Corps 
personnel  separated  (discharged, 
retired,  or  deceased)  for  less  than  four 
months  to  Director,  Marine  Corps 
Reserve  Support  Center,  10950  ^  Monte 
Street,  Overland  Park,  KS  66211-1408. 
After  four  months,  send  requests  to 
Director,  National  Personnel  Records 
Center,  (Military  Personnel  Records), 
9700  Page  Avenue,  St.  Louis,  MO  63132. 
Requests  for  dependents,  outpatient 
records  should  be  addressed  to  the  last 
medical  facility  where  treatment  was 
provided  if  widiin  two  years  of  active 
duty  member’s  release/separation  fix)m 
the  service.  After  two  years,  send 
requests  to  Director,  National  Personnel 
Records  Center,  (Military  Persoimel 
Records),  9700  Page  Avenue,  St.  Louis, 
MO  63132. 

(5)  When  the  location  of  a  military 
member  or  dependent’s  medical  record 
is  not  known,  send  requests  to 
Commander,  Naval  Medical  Command, 
Navy  Department,  Washington.  DC 
20312. 

(6)  Send  requests  for  medical  records 
of  drilling  reservists  to  the  reserve 
centers  where  they  are  assigned. 

(7)  Send  requests  for  medical  records 
of  inactive  or  retired  reservists  to 
Commanding  Officer,  Naval  Reserve 
Personnel  Center,  New  Orleans,  LA 
70149-7800. 

(8)  Civilian  employee  medical  records. 
Send  requests  to  the  medical  facility 
where  the  person  is/was  treated.  After 
two  years,  send  requests  to  Director, 
National  Personnel  Records  Center, 
(Civilian  Personnel  Records),  111 
Winnebago  Street,  St.  Louis,  MO  63118. 

(j)  Military  personnel  records.  (1) 
Send  requests  for  records  of  active  duty 
Navy  personnel,  or  those  separated 
(discharged,  retired,  or  deceased  for  up 
to  one  year)  to  Commander.  Naval 
Military  Personnel  Command,  Navy 
Department,  Washington,  DC  20378  and 


for  Marine  Corps  personnel  to 
Commandant  of  the  Marine  Corps, 

(Code  M),  Navy  Department, 

Washington,  DC  20380. 

(2)  Send  requests  for  records  of  Navy 
and  Marine  Corps  personnel  separated 
(discharged,  retired  or  deceased)  for 
more  than  one  year  and  inactive 
reservists  to  Director,  National 
Personnel  Records  Center,  (Military 
Personnel  Records),  9700  Page  Avenue 
St.  Louis,  MO  63132. 

(3)  Send  requests  for  former  officer 
personnel  separated  prior  to  1902  and 
former  enlisted  persoimel  separated 
prior  to  1885  to  Chief,  Military  Service 
Branch.  Military  Archives  Division, 
National  Archives,  Washington,  DC 
20408. 

(4)  Send  requests  for  records  of 
drilling  reservists  to  the  member’s 
servicing  personnel  support  unit 

(5)  Send  requests  for  records  of 
inactive  duty  reservists  who  still  have 
an  obligation  to  the  Navy  to  the 
Commanding  Officer.  Naval  Reserve 
Personnel  Center.  New  Orleans,  LA 
70149-7800. 

(6)  Send  requests  for  records  of 
separated  reservists  who  have  not 
retired  to  the  Director.  National 
Personnel  Records  Center,  (Military 
Personnel  Records),  9700  Page  Avenue. 
St  Louis,  MO  63132. 

(7)  Send  requests  for  records  of  retired 
reservists  to  the  Commanding  Officer. 
Naval  Reserve  Personnel  Center,  New 
Orleans,  LA  70149-7800. 

(k)  Publications.  (1)  Send  requests  for 
unclassified  instructions,  other  than 
Secretary  of  the  Navy  Instructions, 
issued  under  the  Department  of  the 
Navy’s  directives  issuance  system  and 
subject  index  thereof  (NAVPUBNOTE 
5215)  to  the  Commanding  Officer,  Naval 
Publications  and  Forms  Center,  5801 
Tabor  Avenue,  I^iladelphia,  PA  19120- 
5099. 

(2)  Send  requests  for  all  Secretary  of 
the  Navy  Instructions  and 
OPNAVINSTs  marked  FOUO  or 
classified  to  the  Chief  of  Naval 
Operations,  (OP-09B30),  Pentagon, 
Washington,  DC  20350-2000. 

(3)  Send  requests  for  Marine  Corps 
directives,  publications,  and  manuals  to 
Commandant  of  the  Marine  Corps., 
(Code  HQS),  Navy  Department, 
Washington  DC  20380. 

(4)  Send  requests  for  military 
specifications,  standards,  and 
handbooks  to  the  Commanding  Officer, 
Naval  Publications  and  Forms  Center, 
5801  Tabor  Avenue,  Philadelphia,  PA 
19120-5099. 

(l)  Research  records.  Send  requests 
for  records  regarding  basic  research  and 
grants  to  the  activity  having  custody  of 
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the  record.  If  unknowTi,  send  to  the  Chief 
of  Naval  Research,  800  North  Quincy 
Street,  Arlington,  VA  22217. 

(m)  Systems  commands — (1) 
Aeronautical  weapons  systems.  Send 
requests  for  information  on  aeronautical 
weapons  systems,  associated  sub¬ 
systems  and  related  systems  and 
equipment  to  the  Commander,  Naval  Air 
Systems  Command,  Naval  Air  Systems 
Command  Headquarters,  Washington, 

DC  20361. 

(2)  Facilities.  Send  requests  for 
information  on  facilities  and  land 
management  (design,  construction,  and 
maintenance:  utilities;  housing;  and  real 
estate  matters)  to  the  Commander, 

Naval  Facilities  Engineering  Command, 
200  Stovall  Street,  Alexandria,  VA 
22332. 

(3)  Ships.  Send  requests  for 
information  on  ships  and  ordnance 
materials  to  the  Commander.  Naval  Sea 
Systems  Command,  Naval  Sea  Systems 
Command  Headquarters,  Washington, 

DC  20362. 

(4)  Space  and  Naval  Waifare.  Send 
requests  for  information  on  development 
technologies  regarding  battle  force 
architecture  and  engineering,  space 
communications,  navigation,  undersea 
and  ocean  surveillance,  oceanographic 
matters,  anti-submarine  warfare, 
information  transfer  systems,  and 
information  management  systems  to  the 
Commander.  Space  and  Naval  Warfare 
Systems  Command,  Washington,  DC 
20363-5100. 

(5)  Supply.  Send  requests  for 
information  on  naval  supply  matters  to 
the  Commander,  Naval  Supply  Systems 
Command.  Naval  Supply  Systems 
Command  Headquarters,  Washington, 
DC  20376  and  for  Marine  Corps  supply 
matters  to  the  Commandant  of  the 
Marine  Corps,  (Code  L),  HQ  USMC, 
Washington,  DC  20308. 

(n)  Ships  deck  logs.  Send  requests  for 
ships  deck  logs  originating  after  30  June 
1945  to  the  Director,  Naval  Historical 
Center,  Ships  Histories  Section, 
Washington,  Navy  Yard,  Washington, 
DC  20374.  Those  originated  prior  to  1945 
are  held  by  Chief,  Military  Reference 
Branch,  Military  Archives  Division, 
National  Archives,  Washington,  DC 
20408. 

(o)  Supply  catalogs.  Send  requests  for 
Navy  and  Federal  supply  catalogs, 
master  cross-reference  indexes,  and 
related  cataloging  publications 
(cataloging  handbooks  such  as  H2-1  and 
H-3  and  Federal  manuals  for  supply 
cataloging,  such  as  MI-I,  -2  and  -3)  to 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington.  DC  20402-9325. 

(p)  Technical  reports.  Send  requests 
for  unclassified  technical  reports  on 


publications  to  the  Director,  National 
Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield,  VA  20402. 

(q)  If  requesters  are  unable  to 
determine  the  official  having  cognizance 
over  the  requested  records,  they  should 
send  their  request  for  naval  matters  to 
the  Chief  of  Naval  Operations,  (Code 
09B30].  Pentagon,  Washington,  DC 
20350-  2000  and  Marine  Corps  matters 
to  Commandant  of  the  Marine  Corps, 
HQMC  (Code  MlO),  Navy  Department, 
Washington,  DC  20380. 

§701.32  Locations  at  which  Department  of 
the  Navy  records  are  avaiiabie  for  public 
Inspection. 

(a)  Navy  Department  Library.  The 
Navy  Department  Library  is  located  at 
the  Washington  Navy  Yard,  Building  44, 
Second  Floor,  U.S.  Naval  Station,  9th 
and  M  Streets,  SE.,  Washington,  DC 
20374. 

(1)  Hours  of  Operation.  9  a.m.  to  4 
pjn.,  Monday  through  Friday,  except 
holidays. 

(2)  Type  of  Materials  Held.  The 
library  has  130,000  volumes  of 
information  of  interest  to  the  Navy,  such 
as  naval  and  general  history, 
international  law  and  diplomacy,  naval 
architecture  and  shipbuilding,  naval 
customs  and  traditions,  naval  shore 
stations,  yards  and  bases,  uniforms, 
insignia,  awards  and  flags,  geography, 
travel  and  guide  books,  aviation.  Navy 
music,  etc.  Also  contained  are 
approximately  5,000  rare  book 
collections.  Additionally,  the  library  has 
an  index  by  subject  matter  of  materials 
held,  i.e..  NAVPUBNOTE  5215, 
"Consolidated  Subject  Index,”  a  semi¬ 
annual  publication  which  lists 
instructions  originated  by  Washington 
Headquarters  organizations  and  Marine 
Corps  directives  system  checklist  of 
directives  distributed  outside 
Headquarters,  U.S.  Marine  Corps.  The 
library  is  equipped  with  desks  and  study 
carrels  for  library  users  and  has 
specialized  devices  to  facilitate 
research,  such  as  microfilm  reader/ 
printers,  copy  machines,  and  outlets  for 
tape  recorders. 

(b)  Defense  Reading  Room.  The 
Defense  Reading  Room  is  located  in 
Room  2E165  of  the  Pentagon, 
Washington,  DC  20310.  Due  to  building 
security,  upon  arrival  at  the  Pentagon, 
call  695-3973  to  arrange  for  an  escort  to 
the  Reading  Room. 

(1)  Hours  of  Operation.  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
holidays. 

(2)  Type  of  Materials  Held.  Microfiche 
copies  of  indexes  and  decisional 
documents  regarding  Navy  Discharge 
Review  Board  and  Board  for  Correction 
of  Naval  Records  proceedings. 


(c)  Law  Library  of  the  fudge  Advocate 
General.  The  law  library  is  located  at 
the  Hoffman  Building  #2.  Room  9S47, 

200  Stovall  Street,  Alexandria,  VA 
22332-2400. 

(1)  Hours  of  Operation.  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
holidays. 

(2)  Type  of  Materials  Held.  The 
library  has  published  and  unpublished 
decisions  of  the  Navy-Marine  Corps 
Court  of  Military  Review,  Navy  and 
Marine  Corps  directives,  miscellaneous 
superseded  manuals,  and  courts-martial 
orders  and  the  Navy  Department 
Bulletin. 

Subpart  D— Fee  Guidelines 
§701.40  FOIAfees. 

(a)  Introduction.  The  fees  described  in 
this  section  apply  to  FOIA  requests  and 
conform  to  the  Office  of  Management 
and  Budget  Uniform  Fee  Schedule  and 
Guidelines.  They  reflect  direct  costs  for 
search,  review  (in  the  case  of 
commercial  requesters],  and  duplication 
of  documents,  collection  of  which  are 
permitted  by  the  FOIA.  The  guidelines 
are  not  intended  to  imply  that  fees  must 
be  charged  for  providing  information  to 
the  public  in  the  routine  course  of 
business,  nor  are  they  meant  as  a 
substitute  for  any  other  schedule  of  fees, 
such  as  those  in  NAVCOMPTMAN,  Vol. 
3,  CH-339,  which  does  not  supersede  the 
collection  of  fees  under  FOIA.  This 
enclosure  does  not  supersede  fees 
chargeable  under  a  statute  specifically 
setting  the  level  of  fees  for  particular 
types  of  records.  A  "statute  specifically 
providing  for  setting  the  level  of  fees  for 
particular  types  of  records”  means  any 
statute  that  enables  a  government 
agency,  such  as  the  Government  Printing 
Office  (GPO)  or  the  National  Technical 
Information  Service  (NTIS),  to  set  and 
collect  fees.  Naval  activities  should 
ensure  that  documents  responsive  to  a 
request  are  maintained  for  distribution 
by  agencies  operating  statutory-based 
fee  schedule  programs  such  as  GPO  or 
NTIS.  Naval  activities  should  inform 
requesters  of  the  steps  necessary  to 
obtain  records  from  those  sources. 

(b)  Definitions.  (1)  "Direct  costs” 
means  those  expenditures  a  naval 
activity  actually  incurs  in  searching  for. 
reviewing  (in  the  case  of  commercial 
requesters),  and  duplicating  documents 
to  respond  to  an  FOIA  request.  Direct 
costs  include,  for  example,  the  salary  of 
the  employee  performing  the  work  (the 
employee’s  basic  rate  of  pay  plus  16 
percent  of  that  rate  to  cover  benefits), 
and  the  costs  of  operating  duplicating 
machinery.  Not  included  are  overhead 
expenses,  such  as  costs  of  space. 
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heating,  or  lighting  the  facility  where 
records  are  stored. 

(2)  “Search”  includes  all  time  spent 
looldng  for  material  responsive  to  a 
request  and  a  page-by-page  or  line-by- 
line  identification  (if  necessary)  of 
material  in  the  document  to  determine  if 
it,  or  portions  thereof,  are  responsive  to 
the  request  Naval  activities  should 
ensure  that  searches  are  efficient  and 
completed  in  the  least  expensive 
manner  to  minimize  costs  to  the  naval 
activity  and  the  requester.  For  example, 
naval  activities  should  not  do  a  line-by¬ 
line  search  when  duplicating  an  entire 
document  containing  responsive 
information  would  be  less  expensive 
and  quicker  to  comply  with  the  rrquest. 
Time  spent  reviewing  documents  to 
determine  whether  to  apply  one  or  more 
of  the  statutory  exemptions  is  not  search 
time,  but  review  time. 

(3)  “Duplication”  refers  to  the  process 
of  making  a  copy  of  a  document  in 
response  to  an  FOIA  request.  Copies 
can  be  paper  copy,  microfiche, 
audiovisual,  or  machine  readable 
documentation  (e.g.,  magnetic  tape  or 
disc).  Every  effort  will  be  made  to 
ensure  that  the  copy  provided  is  in  a 
form  reasonably  usable  by  requesters.  If 
copies  are  not  clearly  usable,  the 
requester  will  be  notified  that  their  copy 
is  the  best  available  and  the  agency’s 
master  copy  will  be  made  available  for 
review  upon  appointment.  For 
duplicating  of  computer  tapes  and 
audiovisuals,  the  cost,  including  the 
operator's  time  shall  be  charged.  If  a 
naval  activity  estimates  that  assessable 
duplication  charges  may  exceed  $25,  it 
shall  notify  the  requester  of  the 
estimate,  unless  the  requester  has 
indicated  in  advance  his  or  her 
willingness  to  pay  fees  as  high  as  those 
anticipated.  Such  notice  shall  offer  the 
requester  the  opportunity  to  confer  with 
naval  personnel  to  reformulate  the 
request  to  meet  his  or  her  needs  at  a 
lower  cost. 

(4)  “Review”  refers  to  examining 
documents  responsive  to  an  FOIA 
request  to  determine  whether  one  or 
more  of  the  statutory  exemptions  permit 
withholding.  It  also  includes  processing 
the  documents  for  disclosure,  such  as 
excising  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  on  applying  the 
exemptions.  Charges  may  be  assessed 
only  for  the  initial  review.  Naval 
activities  may  not  charge  for  reviews 
during  an  administrative  appeal  of  an 
exemption  already  applied.  Records  or 
portions  of  records  withheld  in  full 
under  an  exemption  subsequently 
determined  not  to  apply,  may  be 
reviewed  again  to  determine  the 


applicability  of  other  exemptions  not 
previously  considered  and  the  costs  for 
such  a  subsequent  review  could  be 
assessed. 

(5)  “Commercial  use  request”  refers  to 
a  request  from  or  on  behalf  of  one 
seeking  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interest  of  the  requester.  In 
determining  whether  a  requester  belongs 
to  this  category,  naval  activities  must 
determine  the  requester’s  use  of  the 
documents  requested.  Naval  activities 
should  seek  additional  clarification 
assigning  the  request  to  a  specific 
category  when  doubting  the  intended 
use  of  the  requester,  or  where  the  use  is 
not  from  the  request  itself. 

(6)  “Educational  institution”  refers  to 
a  preschool,  public  or  private 
elementary  or  secondary  school, 
institution  of  graduate  higher  education, 
institution  of  undergraduate  higher 
education,  institution  of  professional 
education,  and  an  institution  of 
vocational  education  operating  a 
program(s)  of  scholarly  research. 

(7)  “Non-commercial  scientific 
institution”  refers  to  an  institution 
operated  solely  for  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry  and  not  operated  on 
a  “commercial”  basis. 

(8)  “Representative  of  the  news 
media”  refers  to  any  person  actively 
gathering  news  for  an  entity  organized 
and  operated  to  publish  or  broadcast 
news  to  the  public.  “News”  means 
information  about  current  events  or  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  include  television 
or  radio  station  broadcasting  to  the 
public  at  large  and  publishers  of 
periodicals  when  qualifying  as 
disseminators  of  “news”)  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 

These  examples  are  not  all-inclusive.  As 
traditional  methods  of  news  delivery 
evolve  (e.g.,  electronic  dissemination  of 
newspapers  through 
telecommunications  services) 
alternative  media  would  be  included  in 
this  category.  “Freelance”  journalists 
may  be  considered  as  working  for  a 
news  organization  if  they  can 
demonstrate  a  basis  for^xpecting 
publication  by  that  organization,  even  if 
not  actually  employed.  Proof  may  be  by 
publication  contract,  but  naval  activities 
may  also  look  to  the  requester’s  past 
publication  record  in  making  this 
determination. 

(9)  “All  other  requesters”  refers  to 
persons  who  do  not  qualify  as  an 
educational  institution,  non-commercial 
scientific  institution,  representative  of 


the  news  media,  or  commercial  use 
requester.  An  example  is  a  nonprofit 
organization. 

(c)  Application — (1)  Commercial 
requesters.  When  records  are  requested 
for  commercial  use,  fees  shall  be 
assessed  to  recover  reasonable  standard 
charges  for  document  search,  review, 
and  duplication.  Requesters  must 
reasonably  describe  the  records  sought. 
When  naval  activities  review  a  request 
for  documents  for  commercial  use,  they 
should  assess  charges  which  recover  die 
full  direct  costs  of  searching  for, 
reviewing  for  release,  and  duplicating 
the  records  sought.  Commercial 
requesters,  are  not  entitled  to  two  hours 
of  fi«e  search  time  and  100  fi«e  pages  of 
documents,  however,  fees  totaling  $15  or 
less  shall  be  waived.  Commercial 
requesters  are  not  normally  entitled  to  a 
waiver  or  reduction  of  fees  based  upon 
an  assertion  that  disclosure  would  be  in 
the  public  interest.  Because  use  of  the 
requested  materials  is  the  exclusive 
determining  criteria,  a  commercial 
enterprise  may  make  a  request  that  is 
not  for  commercial  use.  It  is  also 
possible  that  a  nonprofit  organization 
could  make  a  request  for  commercial 
use.  Such  situations  must  be  addressed 
on  a  case-by-case  basis. 

(2)  Educational  institution  requesters. 
When  a  request  is  made  by  an 
educational  institution  whose  purpose  is 
scholarly,  research  fees  shall  be  limited 
to  reasonable  standard  charges  for 
document  duplication  (excluding 
charges  for  the  first  100  pages). 
Requesters  must  reasonably  describe 
the  records  being  sought  and  must  show 
that  the  request  is  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for 
commercial  use,  but  in  furtherance  of 
scholarly  research. 

(3)  Non-commercial  scientific 
institution  requesters.  When  the  request 
is  made  by  a  non-commercial  scientific 
institution  whose  purpose  is  scientific 
research  fees  shall  be  limited  to  only 
reasonable  standard  charges  for 
document  duplication  (excluding 
charges  for  the  first  100  pages). 
Requesters  must  reasonably  describe 
the  records  sought  and  must  show  that 
the  request  is  being  made  imder  the 
auspices  of  a  qualifying  institution  and 
that  records  are  not  sought  for 
commercial  use,  but  in  furtherance  of 
scientific  research. 

(4)  Representatives  of  the  news 
media,  (i)  When  the  request  is  made  by 
a  representative  of  the  news  media,  fees 
shall  be  limited  to  only  reasonable 
standard  charges  for  document 
duplication  (excluding  charges  for  the 
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first  100  pages).  Requesters  must 
reasonably  describe  the  records  sought. 

(ii)  Representatives  of  the  news  media 
must  meet  the  criteria  defmed  in 
paragraph  (b)(8)  and  the  request  must 
not  be  made  for  commercial  use.  A 
request  for  records  supporting  the  new 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  a  request 
that  is  for  a  commercial  use.  For 
example,  a  request  by  a  newspaper  for 
records  relating  to  an  on-going 
investigation  of  a  defendant  in  a  current 
criminal  trial  of  public  interest  could  be 
presumed  to  be  a  request  from  an  entity 
eligible  for  inclusion  in  this  category, 
and  entitled  to  records  at  the  cost  of 
duplication  alone  (excluding  charges  for 
the  Rrst  100  pages). 

(5)  AH  other  requesters.  Naval 
activities  shall  charge  requesters  who  do 
not  nt  into  any  of  the  above  categories 
fees  to  recover  the  full  direct  cost  of 
search  and  duplicating  records,  except 
the  first  two  hours  of  search  time  and 
the  first  100  pages  of  duplication  shall 
be  furnished  without  charge.  Requesters 
must  reasonably  describe  the  records 
sought.  Requests  from  subjects  about 
themselves  will  continue  to  be  treated 
under  the  fee  provisions  of  the  Privacy 
Act  (see  Subpart  E)  which  permit  fees 
only  for  duplication.  Naval  activities  are 
reminded  that  this  category  of  requester 
may  be  eligible  for  a  waiver  or  reduction 
of  fees  if  it  is  in  the  public  interest. 

(d)  Fee  restrictions.  (1)  A  naval 
activity  may  not  charge  fees  if  the  costs 
of  routine  collection  and  processing  of 
the  fee  are  likely  to  equal  or  exceed  the 
amount  of  the  fee.  Except  for  requesters 
seeking  documents  for  a  commercial 
use,  naval  activities  shall  provide  the 
first  two  hours  of  search  time  and  the 
first  100  pages  of  duplication  without 
charge.  For  example,  for  a  request  (other 
than  one  from  a  commercial  requester) 
involving  two  hours  and  ten  minutes  of 
search  time  and  105  pages  of  documents, 
a  naval  activity  would  recover  the  cost 
of  only  ten  minutes  of  search  time  and 
five  pages  of  duplication.  If  this 
processing  cost  was  equal  to  or  less 
than  the  cost  to  the  naval  activity  for 
billing  the  requester  and  processing  the 
fee  collected  (i.e.,  $15),  no  charges  would 
result. 

(2)  Requesters  receiving  the  first  two 
hours  of  search  and  100  pages  of 
duplication  without  charge  are  entitled 
to  such  only  once  per  request. 
Consequently,  if  after  completing  its 
portion  of  a  request,  a  naval  activity 
refers  the  request  to  another  naval 
activity  to  act  on  their  portion  of  the 
request,  the  referring  naval  activity  shall 
inform  the  recipient  of  the  amount  of 
search  time  and  duplication  cost  to  date 
so  the  final  Navy  response  will  address 


all  fees  in  the  processing  of  the  request. 
For  referrals  to  other  federal  agencies  or 
DOD  components,  if  the  naval  costs  of 
processing  the  request  are  chargeable 
based  on  fee  guidelines,  the  fees  should 
be  collected  ^m  the  requester  and  the 
recipient  of  the  referral  advised  of  the 
fee  status  of  the  request.  If  the  fees  are 
not  chargeable  based  on  the  fee 
guidelines,  the  recipient  of  the  referral 
should  be  advised  of  the  naval  fees 
associated  with  the  processing  of  the 
request 

(3)  In  determining  the  “cost  of 
collecting  a  fee,”  consider 
administrative  costs  to  the  naval 
activity  of  receiving  and  recording  a 
remittance,  and  processing  the  fee  for 
deposit  in  the  Treasury  Department’s 
special  account  The  Treasury’s  cost  to 
handle  such  remittance  is  negligible  and 
shall  not  be  considered  in  a  naval 
activity’s  determination. 

(4)  To  determine  cost,  “pages”  refers 
to  standard  size  paper  copies,  normally 
8  Vi"  X 11"  or  11"  x  14".  Thus,  requesters 
would  not  be  entitled  to  100  microfiche 
or  100  computer  disks,  for  example.  A 
microfiche  containing  the  equivalent  of 
100  pages  or  100  pages  of  computer 
printouts,  meets  this  restriction. 

(5)  For  computer  searches,  the  first 
two  fi'ee  hours  will  be  determined  by  the 
salary  scale  of  the  individual  doing  the 
computer  search.  For  example,  when  the 
direct  costs  of  the  computer  central 
processing  unit,  input-output  devices, 
and  memory  capacity  equal  $24  (two 
hours  of  equivalent  search  at  the  clerical 
level]  of  computer  costs  in  excess  of  that 
amoimt  are  chargeable  as  computer 
search  time. 

§  701.41  Fee  waivers. 

(a)  When  the  naval  activity 
determines  that  waiver  or  reduction  of 
fees  is  in  the  public  interest,  documents 
will  be  furnished  without  charge  or  at  a 
reduced  charge.  It  is  in  the  public 
interest  when  furnishing  the  information 
is  likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  Department  of  the 
Navy,  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(b)  Fees  shall  be  waived 
automatically  for  all  requesters  when 
direct  costs  for  an  FOIA  request  total 
$15  or  less. 

(c)  Decisions  to  waive  or  reduce  fees 
that  exceed  the  automatic  fee  waiver 
threshold  shall  be  made  on  a  case-by- 
case  basis  where 

(1)  Disclosure  of  the  information  “is  in 
the  public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
imderstanding  of  the  operations  or 
activities  of  the  government.” 


(i)  Subject  of  the  requester.  Naval 
activities  should  analyze  whether  the 
subject  matter  of  the  request  involves 
issues  which  will  significantly 
contribute  to  the  public  understanding  of 
the  operations  or  activities  of  the 
Department  of  the  Navy.  Requests  for 
records  in  the  possession  of  the 
Department  of  the  Navy  originated  by 
non-govemment  organizations  and 
sought  for  their  intrinsic  content  rather 
than  informative  value  will  not  likely 
contribute  to  public  understanding  of  the 
operations  or  activities  of  the 
Department  of  die  NaA^.  Examples  of 
such  records  are  press  clippings, 
magazine  articles,  or  records  forwarding 
a  particular  opinion  or  concern  from  a 
member  of  the  public  regarding  a  naval 
activity.  Similarly,  disclosures  of  records 
of  considerable  age  may  or  may  not 
bear  directly  on  the  current  activities  of 
the  Department  of  the  Navy;  however, 
the  age  of  a  particular  record  shall  not 
be  the  sole  criteria  for  determining  the 
value  of  a  document.  These  requests 
must  be  closely  reviewed  while 
considering  the  requester’s  stated 
purpose  for  the  records  and  the  potential 
for  public  understanding  of  the 
operations  and  activities  of  the 
Department  of  the  Navy. 

(ii)  Informative  value  of  the 
information  to  be  disclosed.  Naval 
activities  should  analyze  the  substantive 
contents  of  a  record  or  portion  of  the 
record  to  determine  whether  disclosure 
is  meaningful  and  will  inform  the  public 
on  the  Department  of  the  Navy’s 
operations  or  activities.  While  the 
subject  of  a  request  may  contain 
information  on  operations  or  activities 
of  the  Department  of  the  Navy,  it  may 
not  have  great  potential  for  contributing 
to  a  meaningful  understanding  of  these 
operations  or  activities.  An  example 
would  be  a  heavily  redacted  record, 
with  only  random  words,  fragmented 
sentences,  or  paragraph  headings.  A 
determination  as  to  whether  this  type  of 
record  will  contribute  to  the  public 
understanding  of  the  operations  or 
activities  of  the  Department  of  the  Navy 
must  be  weighed  against  the  requester’s 
intended  use.  Ano^er  example  is 
disclosure  of  information  already  in  the 
public  domain  or  nearly  identical 
information  may  add  no  meaningful  new 
information  on  the  Department  of  the 
Navy’s  operations  and  activities. 

(iii)  Contribution  to  the  public’s 
understanding  from  disclosure. 
Disclosure  contributes  to  the  public’s 
understanding  when  disclosure  will 
inform  or  have  the  potential  to  inform 
the  public,  rather  than  the  individual 
requester  or  small  segment  of  interested 
persons.  The  requester’s  identity 
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determines  whether  the  requester  has 
the  capability  and  intention  to 
disseminate  the  information  to  the 
public.  Assertions  of  plans  to  write  a 
book,  research  a  particular  subject, 
doctoral  dissection  work,  or  in^gence 
are  insufficient.  Requester  must 
demonstrate  the  capacity  to  disclose  the 
information  in  a  manner  informative  to 
the  general  public.  Requesters  should 
describe  their  qualifications,  nature  of 
their  research,  purpose  of  the  requested 
information,  and  intended  means  of 
dissemination  to  the  public. 

(iv)  The  significance  of  the 
contribution  to  public  imderstanding. 
Naval  activities  must  assess  the 
significance  or  impact  of  disclosure 
against  the  current  level  of  public 
knowledge  or  understanding  prior  to  the 
disclosure.  In  other  words,  will 
disclosure  on  a  current  subject  of  wide 
public  interest  be  unique  in  contributing 
previous  unknown  facts,  thereby 
enhancing  public  knowledge,  or  will  it 
basically  duplicate  what  is  already 
known  by  the  general  public.  Naval 
activities  shall  not  make  value 
judgments  whether  the  information  is 
important  enough  to  be  made  public. 

(2)  Disclosure  of  the  information  "is 
not  primarily  in  the  commercial  interest 
of  the  requester.” 

(i)  Existence  and  magnitude  of  a 
commercial  interest.  If  the  request  is  a 
commercial  interest,  naval  activities 
should  address  the  magnitude  of  that 
interest  to  see  if  the  requester’s 
commercial  interest  is  primary,  as 
opposed  to  any  secondary  personal  or 
non-commercial  interest.  In  addition  to 
profit  making  organizations,  individual 
persons  or  other  organizations  may  have 
a  commercial  interest  in  obtaining 
certain  records.  Where  it  is  difficult  to 
determine  whether  this  is  a  commercial 
requester,  naval  activities  may  infer  it 
from  the  requester’s  identity  and 
circumstances  of  the  request.  The 
requester’s  commercial  benefit  must 
clearly  override  any  personal  or 
nonprofit  interest  to  apply  the 
commercial  standards  of  the  FOIA. 

(ii)  The  primary  interest  in  disclosure. 
Once  a  requester's  commercial  interest 
has  been  determined,  naval  activities 
should  then  determine  if  disclosure 
would  be  primarily  in  that  interest.  This 
requires  balancing  the  commercial 
interest  of  the  request  against  any  public 
benefit  derived  as  a  result  of  that 
disclosure.  Where  the  public  interest 
served  is  beyond  that  of  the  requester’s 
commercial  interest,  a  waiver  or 
reduction  of  fees  would  be  appropriate. 
Conversely,  even  if  a  significant  public 
interest  exists  and  the  relative 
commercial  interest  of  the  requester  is 
greater  than  the  public  interest,  then  a 


waiver  or  reduction  of  fees  would  be 
inappropriate.  For  example,  while  news 
media  organizations  have  a  commercial 
interest  as  business  organizations 
however,  their  role  of  disseminating 
news  to  the  public  can  ordinarily  be 
presumed  to  be  of  a  primary  interest. 
Therefore,  any  commercial  interest  is 
secondary  to  the  primary  interest  in 
serving  the  public.  Similarly,  scholars 
writing  books  or  engaged  in  other  forms 
of  academic  research  may  recognize  a 
commercial  benefit,  either  directly  or 
indirectly  (through  the  institution  they 
represent);  however,  normally  such 
pursuits  are  primarily  imdertaken  for 
educational  purposes,  and  charging  a  fee 
would  be  inappropriate.  Conversely, 
data  brokers  or  others  who  compile 
government  information  for  marketing 
can  normally  be  presumed  to  primarily 
have  a  commercial  interest. 

(3)  The  above  factors  and  examples 
are  not  all  inclusive.  Each  fee  decision 
must  be  considered  on  a  case-by-case 
basis  the  merits  of  the  information 
provided  in  each  request.  When  the 
decision  to  charge,  reduce,  or  waive  the 
fee  cannot  be  clearly  resolved,  naval 
activities  should  rule  in  favor  of  the 
requester. 

(c)  The  following  additional 
circumstances  describe  situations  where 
waiver  or  reduction  of  fees  are  most 
likely  warranted: 

(1)  A  record  is  voluntarily  created  to 
predude  an  otherwise  burdensome 
effort  to  provide  voluminous  amounts  of 
available  records,  including  additional 
information  not  requested. 

(2)  A  previous  denial  of  records  is 
reversed  in  total  or  in  part,  and  the 
assessable  costs  are  not  substantial 
(e.g.,  $15-$30). 

S  701.42  Fee  assessment 

(a)  Fees  may  not  be  used  to 
discourage  requesters.  FOLA  fees  are 
limited  to  standard  charges  for  direct 
document  search,  review  (in  the  case  of 
commercial  requesters),  and  duplication. 

(b)  To  be  responsive  as  possible  to 
FOIA  requests  while  minimizing 
unwarranted  costs  to  the  taxpayer, 
naval  activities  shall: 

(1)  Analyze  each  request  to  determine 
the  category  of  the  requester.  If  the 
naval  activity’s  determination  of  the 
category  of  the  requester  is  different 
than  that  claimed  by  the  requester,  the 
naval  activity  will: 

(i)  Notify  the  requester  that  additional 
justification  should  be  provided  to 
support  the  category  claimed,  and  that  a 
search  for  responsive  records  will  not  be 
initiated  until  agreement  on  the  category 
of  the  requester.  Absent  further  category 
justification  from  the  requester  and  a 
reasonable  period  of  time  (i.e.,  30 


calendar  days),  the  naval  activity  shall 
render  a  final  category  determination 
and  notify  the  requester  of  the 
determination,  including  administrative 
appeal  rights. 

(ii)  Advise  the  requester  that  a  search 
for  responsive  records  will  not  be 
initiated  until  the  requester  indicates  a 
willingness  to  pay  assessable  costs  for 
the  category  determined  by  the  naval 
activity. 

(2)  Requesters  must  submit  a  fee 
declaration  appropriate  for  these 
categories: 

(i)  Commercial  requesters  must 
indicate  a  willingness  to  pay  all  search, 
review,  and  duplication  costs. 

(ii)  Educational  or  non-commercial 
scientific  institution  or  news  media 
representatives.  Requesters  must 
indicate  a  willingness  to  pay  duplication 
charges  in  excess  of  100  pages,  if  more 
than  100  pages  of  records  are  desired. 

(iii)  All  others.  Requesters  must 
indicate  a  willingness  to  pay  assessable 
search  and  duplication  costs  if  more 
than  two  hours  of  search  effort  or  100 
pages  of  records  are  desired. 

(3)  If  the  above  conditions  are  not 
met,  then  the  request  need  not  be 
processed  and  the  requester  shall  be  so 
informed. 

(4)  As  described  above,  naval 
activities  must  be  prepared  to  provide 
an  estimate  of  assessable  fees  to  the 
requester.  While  searches  vary  among 
naval  activities  and  an  estimate  is  often 
difficult  prior  to  an  actual  search, 
requesters  desiring  estimates  are 
entitled  to  them  before  committing  to  a 
willingness  to  pay.  Should  naval  activity 
costs  exceed  the  amount  of  the  estimate 
or  the  amount  agreed  to  by  the 
requester,  the  amount  in  excess  of  the 
estimate  or  the  amount  agreed  to  shall 
not  be  charged  without  the  requester’s 
agreement 

(5)  A  naval  activity  may  not  require 
advance  payment  of  any  fee  (i.e. 
payment  before  work  is  commenced  or 
continued  on  a  request)  unless  the 
requester  previously  failed  to  timely  pay 
fees  or  the  agency  determined  that  the 
fee  exceeds  $250.  A  timely  fashion  is  30 
calendar  days  from  the  date  of  billing  by 
the  naval  activity. 

(6)  Where  a  naval  activity  estimates 
or  determines  that  allowable  charges 
that  a  requester  may  be  required  to  pay 
are  likely  to  exceed  $250,  the  naval 
activity  should  notify  the  requester  of 
the  likely  cost  and  obtain  satisfactory 
assurance  of  full  payment  where  the 
requester  has  a  history  of  prompt 
payments,  or  require  an  advance 
payment  of  an  amount  up  to  the  full 
estimated  charges  for  requesters  without 
a  history  of  payment. 
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(7)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e.,  within  30  calendar  days 
from  the  date  of  the  billing),  the  naval 
activity  may  require  the  requester  to  pay 
the  full  amount  owed,  pay  any  interest, 
demonstrate  that  the  fee  had  been  paid, 
and  to  make  an  advance  payment  of  the 
full  amount  of  the  estimated  fee  before 
the  naval  activity  begins  to  process  a 
new  or  pending  request  Interest  is  at  the 
rate  prescribed  in  31  U.S.C.  3717. 

(8)  Once  the  documents  are  ready  for 
release,  naval  activities  may  request 
payment  prior  to  forwarding  the 
documents  if  there  is  no  payment  history 
on  the  requester  or  if  the  requester  has 
previously  failed  to  pay  a  fee  in  a  timely 
fashion  (i.e.,  within  30  calenditr  days  of 
billing).  If  the  requester  fails  to  pay  in  a 
timely  fashion,  paragraph  (b)(7)  of  this 
section  applies.  Naval  activities  may  not 
hold  documents  ready  for  release 
pending  payment  from  requesters  with  a 
history  of  prompt  payment. 

(9)  When  naval  activities  act  under 
paragraphs  (b)  (1)  through  (7)  of  this 
section,  the  time  limits  of  the  FOIA  (10 
working  days  from  receipt  of  initial 
requests  and  20  working  days  &om 
receipt  of  appeals,  plus  permJssible 
extensions  of  time)  begin  after  the  naval 
activity  has  received  a  willingness  to 
pay  fees  or  fee  payments,  if  appropriate. 

(10)  Naval  activities  may  charge  for 
search  time  even  if  that  search  fails  to 
locate  records  responsive  to  the  request, 
or  if  records  located  are  determined  to 
be  exempt  from  disclosure.  If  the  naval 
activity  estimates  that  search  charges 
are  likely  to  exceed  $25,  it  shall  notify 
the  requester  of  the  estimated  amoimt  of 
fees,  unless  the  requester  has  indicated 
in  advance  a  willingness  to  pay  fees  up 
to  the  estimated  amount.  The  notice 
shall  oHer  the  requester  the  opportunity 
to  confer  with  the  naval  activity  to 
reformulate  the  request  and  to  lower 
costs. 

§  701.43  Aggregating  requests. 

Except  for  commercial  requesters,  a 
naval  activity  may  not  charge  for  the 
first  two  hours  of  search  time  or  for  the 
first  100  pages  of  reproduction.  A 
requester  may  not  file  multiple  requests 
at  the  same  time  each  is  seeking 
portions  of  a  document  or  documents  to 
avoid  payment  of  fees.  When  a  naval 
activity  reasonably  believes  that  a 
requester,  or  a  group  of  requesters 
acting  in  concert,  is  attempting  to  break 
a  request  into  a  series  of  requests  to 
evade  fees,  the  naval  activity  may 
aggregate  the  requests  and  charge 
accordingly.  In  determining  whether  it  is 
reasonable  to  aggregate  the  requests, 
consider  the  time  period  of  the  requests. 
For  example,  it  would  be  reasonable  to 


presume  that  multiple  requests  of  this 
type  made  within  a  30-day  period  had 
been  made  to  avoid  fees.  It  is  harder  to 
make  this  presumption  for  requests  over 
a  longer  time  period.  Before  aggregating 
requests  frem  more  than  one  requester, 
naval  activities  must  have  a  concrete 
basis  to  conclude  that  the  requesters  are 
acting  in  concert  to  avoid  payment  of 
fees.  Naval  activities  may  not  aggregate 
multiple  requests  from  one  requester  on 
unrelated  subjects. 

$701.44  Effect  of  the  Debt  Collection  Act 
of  1982  (Pub.  L  97-365). 

The  Debt  Collection  Act  of  1982  (Pub. 
L  97-365)  provides  for  a  minimum 
annual  rate  of  interest  on  overdue  debts 
to  the  Federal  Government.  Naval 
activities  may  charge  an  interest  penalty 
for  fees  outstanding  30  days  from  the 
date  of  billing  (the  first  demand  notice). 
The  interest  rate  shall  be  as  prescribed 
in  31  U.S.C  3717.  Naval  activities  should 
verify  the  current  interest  rate  with 
respective  accoimting  and  finance 
offices.  After  one  demand  letter  has 
been  sent  and  30  calendar  days  have 
lapsed  with  no  payment,  naval  activities 
may  submit  the  debt  to  the  respective 
accounting  and  finance  offices  for 
collection  under  the  Debt  Collection  Act 
of  1982. 

S  701.45  Computation  and  collection  of 
fees. 

(a)  The  fee  schedule  in  this  section 
shall  be  used  to  compute  search,  review 
(in  the  case  of  commercial  requesters), 
and  duplication  costs  for  processing  an 
FOLA  request  (Ost  shall  be  computed 
on  time  actually  spent  Time-based  and 
dollar-based  minimum  charges  for 
search,  review  (in  the  case  of 
commercial  requesters),  and  duplication 
are  not  authorized. 

(b)  Collection  of  fees.  Collect  FOIA 
fees  when  providing  the  dociunents  to 
the  requester  when  the  requester 
specifically  states  that  costs  are 
acceptable  or  acceptable  up  to  a 
specified  amoimt.  (Collection  may  not  be 
made  in  advance  unless  the  requester 
has  failed  to  pay  previously  assessed 
fees  within  30  calendar  days  from  the 
date  of  the  billing  by  the  naval  activity, 
or  the  naval  activity  determines  the  fee 
will  be  in  excess  of  $250. 

$701.46  Schedule  of  FOIA  feM. 

Search  time  costs.  The  following 
schedules  outline  authorized  fees: 

(a)  Manual  search. 


Typo 

Grade 

Hourly 

rate 

Clerical . . . 

E9/GS8  artd  below . 

$12 

Professional . 

01-06/GS9-GS/GM15... 

25 

Type 

Grade 

Hourly 

rate 

Executive - 

07/GS/GM16/ES1  and 
above. 

45 

(b)  Computer  search.  Computer 
search  is  based  on  the  direct  cost  of  the 
central  processing  unit,  input-output 
devices,  and  memory  capacity  of  the 
computer  configuration.  The  cost  of 
computer  search  is  based  on  the 
computer  operator/programmer's  time  in 
determining  how  to  conduct  and 
subsequently  executing  the  search  and 
is  charged  at  the  rate  of  a  manual 
search. 

(c)  Duplication  costs. 


Type 

Cost 

Pre-printed  material  (i.e.. 

$0.02  (per  page). 

unaltered  directives, 
publications). 

Office  copy  O-e..  xeroxed 

.15  (per  page). 

copies). 

Microfictra . 

.25  (per  page). 

Computer  copies  (tapes 

Actual  cost  of  duplicatirtg 

or  reprints). 

the  tape  or  printout 
(includes  operator's 
time  and  cost  of  the 
tape). 

(d)  Review  Time  (in  the  case  of 
commercial  requesters). 


Typo 

Grade 

Hourly 

rate 

Clerical - 

E9/GS8  and  below . 

$12 

Professiortal _ 

01-06/GS8-GS/GM15... 

25 

Executive-  — 

07/GS/GM1 6/ESI  and 

45 

above. 

$  701.47  FOIA  fM  rmnlttance/receipt 
controls. 

(a)  Naval  activities  shall  advise 
requesters  to  make  their  check/money 
order  payable  to  the  Treasurer  of  the 
United  States.  Upon  receipt  of  a  check/ 
money  order,  the  receiving  activity  shall 
submit  a  NAVCOMPT  Form  2277, 
Voucher  for  Disbursement  and/or 
Collection,  and  the  check/money  order 
to  the  local  disbursing  office  for 
processing.  “FOIA  Receipt  Account 
Number  17249.1203”  shall  be  annotated 
on  the  NAVCOMPT  Form  2277  when 
processing  all  FOIA  fees,  except  those 
received  by  naval  industrially-funded 
(NIF)  and  non-appropriated  fynded 
(NAF)  activities. 

(b)  Remittances  received  by  NIF 
activities  shall  be  made  payable  to  the 
activity  and  the  requester  should 
indicate  on  the  check  "FOIA 
Remittance.”  the  remittance  shall  be 
deposited  in  the  NIF  activity  account. 
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(c)  Remittances  received  by  NAF 
activities  shall  be  made  payable  to  the 
activity  and  the  requester  should 
indicate  on  the  check  “FOIA 
Remittance.”  The  remittance  shall  be 
deposited  in  the  NAF  activity  account. 

§  701.48  Technical  data  fees. 

(a)  General.  Technical  data,  recorded 
information,  regardless  of  the  form  or 
method  of  the  recording,  of  a  scientific 
or  technical  nature  (including  computer 
software  documentation).  This  term 
does  not  include  computer  software  or 
data  incidental  to  contract 
administration,  such  as  financial  and/or 
management  information.  Technical 
data  requiring  release  under  FOIA  shall 
be  released  after  the  requester  pays  all 
reasonable  costs  for  search,  duplication, 
and  review  of  the  records  to  be  released. 

(b)  Retention  of  funds.  Naval 
activities  shall  retain  fees  received  from 
releasing  technical  data.  The  funds  shall 
be  available  for  the  same  purpose  and 
the  same  time  period  as  the 
appropriation  from  which  the  costs  were 
incurred  in  complying  with  the  request. 
Reasonable  costs  are  the  full  costs  to  the 
Government  of  rendering  the  service,  or 
fair  market  value  of  the  service, 
whichever  is  greater.  Fair  market  value 
shall  be  determined  by  commercial  rates 
in  the  local  geographical  area.  In  the 
absence  of  a  known  market  value, 
charges  shall  be  based  on  recovery  of 
full  costs  to  the  Government.  The  full 
cost  includes  all  direct  and  indirect 
costs  to  conduct  the  search  and  to 
duplicate  records  responsive  to  the 
request.  This  cost  is  different  from  the 
direct  costs  allowable  imder  the  FOIA. 

(c)  Waiver.  Naval  activities  shall 
waive  the  payment  of  costs  for  technical 
data  when  greater  than  the  costs 
required  for  release  of  this  same 
information  under  FOIA,  if: 

(1)  The  request  is  made  by  a  United 
States  citizen  or  a  United  States 
corporation  who  certiHes  that  the 
technical  data  requested  is  needed  to 
submit  an  offer,  or  determine  capability 
of  submitting  an  offer.  The  technical 
data  must  relate  to  the  product  which 
will  be  provided  to  the  United  States  or 
a  contractor  with  the  United  States. 
However,  naval  activities  may  require 
the  citizen  or  corporation  to  pay  a 
deposit  of  not  more  than  the  cost  of 
complying  with  the  request  which  will 
be  refunded  upon  submission  of  an  offer 
by  the  citizen  or  corporation: 

(2)  The  release  of  technical  data  is 
requested  to  comply  with  the 
international  agreement;  or, 

(3)  The  naval  activity  determines  that 
waiver  is  in  the  interest  of  the  United 
States. 

(d)  Fee  rates. 


(1)  Search  time  is  computed  as 
follows: 

(i)  Manual  search. 


Type 

Grade 

Hourly 

Rate 

E9/GS8  and  below .. 

$13.25 

8.30 

(Minimum  charge) . 

Professional  and  executive  hourly  rate 
of  fees  are  established  at  actual  hourly 
rate  prior  to  search.  A  minimum  charge 
will  be  established  at  Vb-hourly  rates. 

(ii)  Computer  search  is  the  total  cost 
of  the  central  processing  unit,  input- 
output  devices,  and  memory  capacity  of 
the  actual;  computer  configuration.  The 
wage  for  the  computer  analyst/operator 
determining  how  to  conduct  and 
subsequently  executing  the  search  will 
be  recorded  as  part  of  the  computer 
search  and  is  at  the  same  rate  of  the 
manual  search  scale. 

(2)  Duplication  costs  are  as  follows: 


Type 

Cost 

Aerial  photographs,  specifica¬ 
tions,  permits,  charts,  blue¬ 
prints,  and  other  technical 
documents. 

Engineering  data  (micro¬ 
film): 

Aperture  cards: 

$2.50  each. 

Silver  duplicate  nega¬ 
tive. 

.75  per  card. 

(When  key  punched 
and  verified). 

.85  per  card. 

Diazo  duplicate  nega¬ 
tive. 

.65  per  card. 

(When  key  punched 
and  verified). 

.75  per  card. 

.50  per  frame. 

Paper  prints  (engineering 
drawings). 

1.50  each. 

Paper  reprints  of  microfilm  in¬ 
dices. 

.10  each. 

(3)  Other  technical  data  records. 
Charges  for  services  not  specifically 
provided  above  are  at  the  following 
rates: 


Type 

Cost 

Minimum  charge  for  office  copy  (up 

$3.50. 

to  six  images). 

.10. 

3.50. 

Certification  and  validation  with  seal.... 

5.20  each. 

Hand-drawn  plots  and  sketches, 

12.00. 

each  hour  or  fraction  thereof. 

December  19. 1988. 

Sandra  M.  Kay, 

Department  of  the  Navy.  Alternate  Federal 
Register  Liaison  Officer. 

[FR  Doc.  88-29555  Filed  12-28-88:  8:45  am] 
BILUNO  CODE  3S10-AE-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
(CGD7-88-27] 

Drawbridge  Operation  Reguiations; 

Guif  intracoastal  Waterway,  Florida 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  Florida 
Department  of  Transportation,  Sarasota 
County,  and  the  Venice  Area  Chamber 
of  Commerce  the  Coast  Guard  is 
modifying  regulations  governing  the 
Hatchett  Creek  (SR  45/US-41)  and 
Venice  Avenue  drawbridges  by 
permitting  the  number  of  openings  to  be 
limited  during  certain  periods.  This 
change  is  being  made  because  an 
increase  in  highway  traffic  has  occurred 
on  weekdays  and  bridge  openings 
intensify  trafHc  congestion.  This  action 
will  accommodate  the  needs  of 
vehicular  traffic  and  should  still  provide 
for  the  reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  January  26, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Gerald  Fleming 
at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION:  The 

original  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  September  2, 1988  and  a 
Supplemental  (NPRM)  was  published  on 
November  21, 1988.  The  Commander, 
Seventh  Coast  Guard  District,  also 
published  the  proposal  in  Public  Notices 
dated  September  17, 1988  and  November 
29, 1988.  Interested  persons  were  given 
until  October  17, 1988  and  December  6, 
1988,  respectively  to  submit  comments. 
No  comments  were  received  to  any 
notice. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Lieutenant  Commander  Gerald  Fleming, 
Bridge  Administration  Specialist,  project 
officer,  and  Lieutenant  Commander  S.T. 
Fuger,  Jr.,  project  attorney. 

Discussion  of  Comments 

No  comments  were  received.  The  final 
rule  is  unchanged  from  the 
Supplemental  Proposed  Rule  published 
on  November  21, 1988. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
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procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  regulations  exempt  tugs 
with  tows.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifles  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows; 

PART  117->DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  Section  117.287  (a-1)  and  (b)  are 
revised  to  read  as  follows: 

§  117.287  Gulf  Intracoastal  Waterway. 
***** 

(a-1)  The  draw  of  the  Venice  Avenue 
bridge,  mile  56.6  at  Venice,  shall  open  on 
signal,  except  that  from  7  a.m.  to  4:30 
p.m.,  Monday  through  Friday  except 
Federal  holidays,  the  draw  need  open 
only  at  10  minutes  after  the  hour,  30 
minutes  after  the  hour  and  50  minutes 
after  the  hour  and  except  between  4:35 
p.m.  and  5:35  p.m.  when  the  draw  need 
not  open. 

(b)  The  draw  of  the  Hatchett  Creek 
(US-Ul)  bridge,  mile  56.9  at  Venice,  shall 
open  on  signal,  except  that,  from  7  a.m. 
to  4:20  p.m.,  Monday  through  Friday 
except  Federal  holidays,  the  draw  need 
open  only  on  the  hour,  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour 
and  except  between  4:25  p.m.  and  5:25 
p.m.  when  the  draw  need  not  open.  On 
Saturdays,  Sundays,  and  Federal 
holidays  from  7:30  a.m.  to  6  p.m.  the 
draw  need  open  only  on  the  hour, 
quarter-hour,  half-hour,  and  three 
quarter-hour. 

***** 

Dated:  December  19, 1988. 

Martin  H.  Daniell, 

Rear  Admiral,  U3.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 

(FR  Doc.  88-29623  Filed  12-23-88;  8:45  am] 
BILUMG  CODE  4910-14-M 


POSTAL  SERVICE 
39CFR  Part  111 

Manifest  Mailing  System 

agency:  Postal  Service. 

ACTION:  Final  rule. 

summary:  This  Hnal  rule  amends  postal 
regulations  governing  the  use  of  permit 
imprints  on  mail  without  aftixed  postage 
to  include  the  requirements  and 
procedures  for  a  Manifest  Mailing 
System  (MMS)  that  allows  participating 
mailers  to  combine  nonidentical  weight 
and  rate  pieces  of  mail  of  the  same  class 
and  processing  category  in  a  single 
permit  imprint  mailing. 

The  purpose  of  the  final  rule  is  to 
provide  for  situations  when  postage 
charges  cannot  be  adequately  verified 
by  weighing  or  when  normal  acceptance 
procedures  are  impractical. 

EFFECTIVE  DATE:  January  26, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tekla  B.  Zimmerman,  (202)  268-5305. 
SUPPLEMENTARY  INFORMATION:  On  May 
20, 1988,  the  Postal  Service  published  for 
comment  in  the  Federal  Register 
proposed  amendments  to  Part  145  of  the 
Domestic  Mail  Manual  (DMM)  to 
include  the  Manifest  Mailing  System 
(MMS),  completely  revise  DMM  145.9, 
and  retitle  it  as  Alternate  Mailing 
Systems  (AMS).  53  FR  18101-7.  A  full 
explanation  of  the  background  and 
reasons  for  the  change  was  published  at 
that  time  and  is  not  repeated  here. 
Interested  persons  were  invited  to 
submit  written  comments  concerning  the 
proposed  regulations  by  July  5, 1988. 

The  Postal  Service  received  nineteen 
written  comments  from  federal  agencies, 
mailers’  organizations,  commercial 
mailers,  mail  preparation  companies 
and  other  mailers.  Thirteen  of  the 
comments  received  were  in  general 
agreement  with  the  proposal  with  minor 
suggested  changes  or  modiHcations.  Six 
commenters  objected  to  the  proposal, 
but  did  not  include  any  recommended 
changes.  The  following  is  a  discussion  of 
the  substantive  comments  received: 

One  commenter  stated  that  the 
requirement  limiting  a  single  permit 
imprint  mailing  to  nonidentical  weight 
and  rate  pieces  of  mail  of  the  same  class 
and  processing  category  introduces 
additional  sortation,  labor  and  space 
problems,  and  causes  problems  in 
meeting  the  minimum  piece/weight 
requirements  for  each  mailing.  The 
commenter  suggested  allowing  mailers 
to  combine  classes  of  mail  and  generate 
one  manifest  for  everything  in 
combination  form  to  meet  the  minimum 
piece/ weight  requirement.  Two 
commenters  suggested  eliminating  the 


minimum  volume  requirements  for  MMS 
and  one  commenter  also  recommended 
that  local  postmasters  be  authorized  to 
waive  the  minimum  volume 
requirements  under  certain  conditions. 
Under  MMS,  mailers  are  required  to 
meet  the  same  minimum  volume 
requirements  outlined  for  permit  imprint 
mailings  or  the  appropriate  class  of  mail. 

Presently,  it  is  not  practical  for  the 
Postal  Service  to  allow  a  mailer  to  mix 
classes  of  mail  on  a  single  mailing 
statement  (Form  3602  or  3605)  to  meet 
minimum  piece /weight  requirements,  for 
a  number  of  reasons.  Postage  and 
presort  verification  procedures  differ  for 
each  class  or  sub-class  of  mail  because 
of  the  various  applicable  postage  rates 
and  make-up  requirements.  Because 
postage  is  adjusted  as  necessary  based 
on  a  sampling  of  the  mail,  combined 
mailing  statements  would  preclude 
accurate  verification  or  adjustments 
unless  the  postage  for  each  class  or 
subclass  is  reflected  accordingly. 
Moreover,  accountable  mail,  such  as 
COD  or  registered  mail,  establishes  a 
financial  liability  on  the  part  of  the 
Postal  Service  and  the  acceptance, 
verification,  and  processing  procedures 
for  accountable  mail  reflect  the 
additional  responsibility.  Combined 
manifests  or  mailing  statements  would 
compromise  our  ability  to  properly 
accept  and  verify  this  mail.  For  this 
reason,  the  Postal  Service  will  retain 
current  postal  regulations  which  do  not 
allow  a  mailer  to  mix  classes  of  mail  on 
a  mailing  statement  (Form  3602  or  3605). 

Four  comments  were  received 
concerning  the  unique  identification 
numbers  required  on  each  piece  of  mail. 
Two  commenters  requested  a 
modification  and  clarification 
concerning  the  placement  of  the  unique 
identification  numbers.  One  commenter 
also  added  that  the  placement  of  the 
identification  numbers  should  be 
uniform  for  all  MMS  options.  Based  on 
these  comments,  the  final  rule  includes  a 
revision  that  clarifies  the  acceptable 
placement  of  identification  numbers  and 
a  provision  allowing  mailers  to  print  the 
unique  identification  number  below  the 
permit  imprint.  The  printing  location  for 
identification  numbers  is  the  same  for 
all  non-letter  mail  MMS  options.  Two 
other  comments  suggested  eliminating 
the  requirement  to  list  the  unique 
identification  numbers  for  non-letter 
mail  in  ascending  order  on  the  Manifest 
listing.  This  requirement  is  being 
modified  to  allow  mailers  to  list  unique 
identification  numbers  in  ascending 
order  within  5-digit,  3-digit  or  BMC  ZIP 
codes  or  within  each  zone  for  zone-rated 
mail  MMS  options. 
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Four  commenters  felt  that  the  1.5% 
postage  error  tolerance  was  too 
restrictive.  In  addition,  three 
commenters  suggested  eliminating  the 
ten  percent  penalty  charge  for  errors 
that  exceed  1.5%.  The  MMS  test  phase 
conducted  by  the  Postal  Service 
indicated  that  neither  one  of  these  items 
caused  any  problems  for  the  mailers 
participating  in  the  test  program. 
Experience  also  indicates  that  mailers 
who  have  installed  viable  quality 
control  procedures  have  no  problem 
with  this  tolerance  level.  Moreover,  an 
increase  in  the  percentage  could  require 
higher  sampling  levels  because  of 
reduced  statistical  confidence.  For  these 
reasons,  the  Postal  Service  will  retain 
this  provision. 

Two  commenters  made  reference  to 
DMM  145.754a  concerning  the  use  of 
customer  computer  software  that 
automatically  skips  to  the  next  weight 
for  borderline  pieces  and  asked  for 
clarification  of  the  reference.  The  note 
only  refers  to  mailers  that  utilize 
software  programs  that  will 
automatically  skip  to  the  next  weight  for 
extreme  borderline  weight  cases.  It  is 
not  the  Postal  Service’s  intention  to 
penalize  such  mailers  or  to  impose  a 
postage  adjustment  for  each  mailing 
because  of  this  programming  function. 

To  make  this  intention  clear,  the 
wording  of  the  note  referenced  in 
145.754a  has  been  changed. 

Several  comments  were  received 
concerning  manifest  listing  requirements 
for  non-letter  mail  options.  Two 
commenters  felt  that  it  was  not 
necessary  to  require  page  totals  for 
pieces  and  weight,  or  cumulative  totals 
from  previous  pages.  They  stated  that 
sequential  page  numbers  and 
cumulative  postage  would  provide 
sufficient  information  for  verification 
purposes.  The  Postal  Service  agrees  and 
has  revised  this  requirement,  except  that 
the  bulk  bound  printed  matter  option 
will  remain  the  same  since  this 
information  is  required  for  postage 
calculation.  The  Form  3877  used  for 
accountable  mail  (e.g.,  registered  mail, 
COD  mail)  also  will  require  page  totals 
and  cumulative  page  totals  to  be  shown. 
Another  commenter  recommended  that 
report  formats  for  zone-rated  options 
should  also  allow  inclusion  of  ZIP/Zone 
information  for  customer  shipper 
information.  Customers  that  wish  to 
include  the  3-digit  ZIP  Code  that  is  used 
to  determine  the  zone  calculation  may 
do  so,  as  long  as  all  required 
information  is  included  on  the  report. 
Finally,  a  commenter  suggested  that  the 
Postal  Service  require  a  package  content 
report  in  addition  to  the  Manifest 
Listing.  This  information  may  prove 


useful  to  the  mailer,  but  is  not  necessary 
for  the  MMS  program. 

One  commenter  suggested  eliminating 
the  requirement  to  list  ZIP  Codes  as  part 
of  the  manifest  listing  for  letter  mail. 

The  ZIP  Codes  must  be  included  as  part 
of  the  manifest  listings  in  order  to  meet 
current  listing  requirements,  as  outlined 
in  the  DMM,  for  several  presort  options 
available  to  customers.  Revisions  are 
included  in  the  manifesting 
requirements  to  allow  for  mailers  who 
cannot  provide  this  information  as  part 
of  the  manifest  to  provide  a  separate 
listing  while  the  mailer  takes  the 
necessary  steps  to  bring  its  system  into 
compliance.  This  is  consistent  with  the 
current  provisions  in  the  DMM  which 
provides  for  the  submission  of  that 
information  as  a  separate  listing. 

A  number  of  comments  concerned  the 
required  keyline  information  for  letter- 
size  mail.  One  commenter  suggested 
including  a  date  as  part  of  the  keyline 
information.  This  information  is  not 
required,  but  mailers  who  wish  to 
include  the  date  may  do  so,  with  the 
caveat  that  the  date  will  not  have  the 
same  connotation  as  a  meter  impression, 
where  the  date  must  be  the  actual  date 
of  mailing.  Two  commenters 
recommended  implementation  of 
manifest  serial  numbers  (manifest 
identification  numbers]  to  prevent 
security  problems  concerning  revenue 
and  multiple  mailings  presented  on  the 
same  day.  The  Postal  Service  sees  no 
need  for  such  a  number  to  identify 
individual  mailings;  however,  mailers 
that  wish  to  utilize  manifest  serial 
number  as  a  means  of  tracking 
individual  mailings  may  incorporate  this 
information  as  part  of  the  keyline  for 
letter-size  mail,  using  the  two  optional 
spaces  to  the  right  of  the  required 
keyline  information.  If  included  on  non¬ 
letter  mail  options,  the  manifest  serial 
number  must  be  properly  identified,  so 
as  not  to  cause  confusion  with  the 
unique  identification  number  shown  on 
the  mailpiece.  Additionally,  two 
commenters  claim  that  the  postage  paid 
information  is  redundant,  takes  up  too 
much  space  and  can  easily  be  computed 
by  the  verifier.  The  Postal  Service  has 
determined  that  the  postage  amount 
included  as  part  of  the  keyline 
information  facilitates  verification,  and, 
thus,  will  retain  the  requirement.  Two 
commenters  had  difficulties  with  the 
assignment  of  consecutive  numbers  for 
letter-size  mail.  One  believed  the 
numbering  would  be  too  difficult  for  a 
multiple  machine  operation  and  the 
other  stated  it  would  cause  operational 
delays.  Experience  indicates  that 
mailers  have  the  ability  to  accommodate 


multiple  machine  operation,  and  this 
requirement  has  been  retained. 

Two  commenters  claimed  that  the  20- 
piece  batch  size  was  too  small,  and  one 
of  these  erroneously  thought  that  each 
batch  had  to  be  packaged  separately. 
Batching  does  not  change  presort  make¬ 
up  requirements.  Only  mail  that  would 
be  required  to  be  packaged  together 
according  to  the  sortation  instructions 
outlined  in  the  DMM  would  need  to  be 
packaged  together  under  MMS.  The 
Postal  Service  has  determined  that  the 
20-piece  batch  size  is  the  optimum  batch 
size,  but  other  batch  sizes  can  be 
approved,  depending  on  the  type  of 
mail,  by  the  (^neral  Manager,  of  the 
appropriate  Rates  and  Classification 
Center  (RCC), 

One  commenter  stated  that  the 
Alternate  Mailing  System  (AMS)  Cost/ 
Benefit  analysis  required  by  proposed 
DMM  145.923  should  be  enhanced  by 
Headquarters  guidelines  for  cost/benefit 
calculations,  llie  Postal  Service  believes 
this  comment  may  have  some  merit  and 
will  consider  future  actions  in  this 
regard. 

Three  comments  were  received 
concerning  the  required  quality  control 
(QC)  procedures.  One  commenter 
believed  that  these  QC  procedures  were 
not  necessary,  since  the  Postal  Service 
already  performs  verifications  that 
should  serve  as  the  QC  check.  Another 
suggested  that  other  QC  alternatives  be 
explored,  i.e.,  system  certification, 
automated  QC,  etc.  The  third  commenter 
totally  opposed  the  QC  concept.  The 
Postal  Service  considers  mailer  QC 
procedures  to  be  a  reasonable 
requirement  that  ensures  a  mailer’s 
ability  to  meet  MMS  program 
specifications  and  the  quality  of  their 
mail  preparation. 

One  commenter  suggested 
clarification  of  the  language  concerning 
processing  categories,  recommending 
that  the  language  clearly  state  that  a 
mailing  could  consist  of  nonidentical- 
size  pieces  only  for  the  same  processing 
category  (i.e.,  flat-size,  letter-size, 
irregular  parcels,  etc.).  The  Customer 
Publications  developed  for  each  MMS 
option  currently  available  specifically 
outline  the  minimum  and  maximum  size 
requirements  (currently  set  forth  in 
DMM  128)  for  a  particular  processing 
category.  A  mailing  can  consist  of 
various  size  pieces  within  the  same 
processing  category. 

Two  commenters  correctly  pointed 
out  that  MMS  does  not  include 
provisions  for  certified  mail,  third-class 
flats,  insured  mail  and  return  receipt  for 
merchandise  service.  The  Postal  Service 
intends  to  proceed  with  the 
development  of  additional  MMS  options. 
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once  a  sufticient  demand  has  been 
established  for  any  of  these  mail 
categories.  A  provision  for  third-class 
flats  has  already  been  developed  and 
included  in  the  Customer  Publication 
titled  ‘Third-Class  Machinable  and/or 
Irregular  Parcels  and  Flat  Size  Mail”. 

One  commenter  requested  that  a 
mailing  that  is  prepared  and  mailed  over 
a  period  of  days  be  considered  as  one 
K^S  mailing.  This  suggestion  will  be 
considered  further,  but  will  not  be 
included  in  this  Hnal  rule  because  the 
practicality  of  the  concept  has  not  been 
tested. 

Another  commenter  made  reference  to 
allowing  mixed  classes  in  the  same 
piece  and  asked  whether  this  would  be 
acceptable  under  the  MMS  program. 
Currently  mailers  can  present 
combination  mailpieces  under  the 
provisions  of  DMM 136,  (for  example,  a 
fourth-class  mailpiece  that  included  a 
third-class  enclosure]  if  proper 
documentation  is  provided  to  show  that 
the  correct  amount  of  postage  is  actually 
paid,  and  may  do  so  under  MMS  on  the 
same  condition. 

Five  commenters  who  opposed  the 
MMS  concept  in  general,  stated  that  the 
MMS  program  requirements  are 
extensive  and  would  involve  excessive 
costs/investment  for  the  necessary 
programming,  hardware,  and  manual 
operations.  The  Postal  Service 
understands  that  this  program  is  not 
attractive  for  all  mailers — it  is  a 
completely  optional  program  for  those 
mailers  who  do  find  its  flexible  mailing 
rules  more  beneflcial  than  the  other 
options  available. 

One  commenter  suggested  limiting  the 
MMS  letter-size  option  to  large  mailings. 
The  Postal  Service  has  not  adopted  this 
suggestion  because  the  current 
regulations  provide  for  efficient  mailing 
operations  and  no  further  limitations  are 
warranted.  Moreover,  the  need  for  a 
fully  automated  MMS  system  will,  in 
practicality,  limit  the  use  of  MMS  to 
those  mailings  for  which  efficiencies  can 
be  realized. 

One  commenter  requested  that 
instructions  be  included  for  MMS 
mailings  presented  on  pallets.  The 
palletization  program  requires  separate 
authorization  and  has  its  own 
requirements.  Mailers  who  wish  to 
participate  in  both  programs  must 
obtain  a  separate  authorization  for  each. 
The  Postal  Service  may  consider 
standardized  requirements  for  MMS 
mailings  presented  on  pallets  in  the 
future. 

Two  additional  comments  concerned 
information  covered  in  the  Customer 
Publications.  These  comments  will  be 
considered  during  the  preparation  of 


revised  Customer  Publications. 
Specifically: 

1.  One  commenter  asked  that  it  be 
permitted  to  use  the  actual  weight  of 
each  mail  piece  (point  of  shipment) 
rather  than  pre-programmed  weights  (in 
which  the  weight  of  each  component  of 
the  mail  piece,  including  packaging,  is 
programed  into  the  system).  Under 
MMS,  the  Postal  Service  will  give 
mailers  the  choice  of  either  individually 
weighing  each  piece,  or  programming 
the  weights  into  the  system.  Either 
method  is  acceptable  as  long  as  the 
system  can  determine  accurate  weights 
for  postage  computations. 

2.  The  other  commenter  requested  that 
the  bound  printed  matter  option,  which 
currently  requires  weight  to  be 
expressed  in  pounds  and  tenths  of  a 
pound  be  changed  to  pounds  and 
ounces.  The  BPM  Customer  Publication 
will  be  changed  to  give  mailers  the 
option  of  using  either  pounds  and  tenths 
of  a  pound,  or  pounds  and  ounces,  as 
long  as  the  calculations  are  correct. 

In  addition  to  the  above  noted 
changes  to  the  proposed  rule  made  in 
response  to  substantive  comments,  the 
Postal  Service  has  made  editorial, 
clarifying  and  organizational  changes  in 
the  flnal  rule.  A  number  of  sections 
throughout  the  DMM  are  revised  to 
reflect  the  renumbering  of  Part  145  being 
made  in  this  rule. 

Section  145.721  has  been  amended  to 
include  an  expanded  explanation  of 
contents  and  applicability  of  the  MMS 
Service  Agreement. 

Section  145.722  a  and  b  and  section 
145.723  a  and  b,  have  been  retitled  as 
Letter  Size  Mail  and  Non-Letter  Size 
Mail  to  clearly  define  the  types  of  mail 
described  in  each  section  and  provide 
consistency  throughout  section  §145.7. 

Section  145.723a  has  been  amended  to 
include  a  reference  to  ZIP-i-4  barcode 
information  and  145.723  a  and  b  have 
been  amended  to  include  a  sentence 
summarizing  the  requirements  of 
145.728. 

Section  145.729  has  been  amended  to 
include  a  related  requirement  to  adjust 
the  mailing  statement  at  the  same  time 
the  manifest  listing  is  adjusted,  and  to 
include  a  listing  of  acceptable  postage 
adjustment  methods  for  spoiled  mail. 

Section  145.741  has  been  amended  to 
more  clearly  provide  for  alternatives  to 
the  permit  imprint  marking 
requirements. 

Section  145.742c  has  been  revised  to 
include  approved  abbreviations  for  the 
5-digit  bulk  third-class  mail  rate 
category  and  the  ZIP-t-4  Barcoded  rate 
category  for  both  First-  and  third-Class 
mail. 

Section  145.742d  has  been  amended  to 
provide  that  the  keyline  may  not 


interfere  with  the  barcode  clear  zone  as 
well  as  the  OCR  read  area. 

Section  145.743  has  been  reorganized 
and  revised  to  make  the  mailpiece 
number  requirements  for  non-letter  size 
mail  clearer — subsection  a  clarifies  that 
the  number,  which  under  MMS  must  be 
computer-generated,  can  be  any  number 
devised  by  the  mailer,  subsection  b 
provides  for  a  third  permissible  location 
for  the  number;  and  subsection  c  allows 
the  numbers  to  be  printed  in  ascending 
order  within  each  ZIP  Code  or  Zone. 

Sections  145.751-78  have  been 
reorganized  and  expanded  to  more  fully 
explain  the  MMS  authorization,  renewal 
and  revocation  procedures  the  Postal 
Service  will  follow. 

The  note  to  145.754a  has  been 
amended  to  clarify  the  circumstances 
when  postage  adjustments  will  be 
applied  to  mailers  who  use  a  computer 
software  program  which  automatically 
skips  to  the  next  weight  increment  for 
borderline  weight  pieces. 

Section  145.77  has  been  added  to 
provide  procedures  for  the  renewal  of 
an  MMS  authorization  following  a 
Postal  Service  review.  The  process  was 
referred  to  in  proposed  145.754c,  and  has 
been  set  forth  more  speciflcally  in  the 
final  rule.  Proposed  145.77  has  been 
renumbered  as  145.78. 

The  revocation  procedures  in  145.783 
have  been  revised  to  include  a 
description,  in  145.783a,  of  the 
intermediate  review  by  the  RCC  of  a 
Division  Manager’s  recommendation  to 
revoke  an  MMS  authorization. 

Section  145.925  and  the  following 
sections,  concerning  the  application, 
authorization  and  revocation  procedures 
for  Alternate  Mailing  Systems  (AMS), 
have  been  reorganized  to  be  consistent 
with  the  format  used  in  145.7.  The 
regulations  concerning  authorization 
requirements  for  AMS  are  now 
separately  set  forth  in  145.926.  Proposed 
145.926  and  145.927  have  been 
renumbered  as  145.927  and  145.928 
respectively.  The  notification  provisions 
proposed  in  145.928  have  been  moved  to 
145.929a  and  a  new  145.929c  has  been 
added  to  explain  the  process  by  which 
the  RCC  will  review  an  AMS  revocation 
recommendation  of  a  Division  Manager. 

Sections  681.222  and  681.223  have 
been  revised  to  include  provisions  for 
accepting  nonidentical  weight  mailings 
when  postage  is  paid  by  permit  imprint 
under  speciflc  procedures  authorized  by 
the  General  Manager,  Rates  and 
Classification  Center. 

After  full  consideration  of  all  the 
comments,  the  Postal  Service  hereby 
adopts  the  following  changes  to  the 
Domestic  Mail  Manual,  which  is 
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incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  39  CFR  111.1. 

list  of  Subjects  in  39  CFR  Part  111 
Postal  service. 

PART  111~[AMENDED] 

1.  The  authority  citation  for  Part  111 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 

401.  403,  404,  3001-3011,  3201-3219,  3403-3406, 
3621,  5001. 

PART  122— DEUVERY  ADDRESS 

2.  Amend  the  reference  at  the  end  of 
the  sentence  in  122.15d  to  read  as 
follows: 

(145.34) 

3.  Amend  the  reference  at  the  end  of 
the  second  sentence  in  122.25  to  read  as 
follows: 

(See  122.142  and  145.22) 

PART  136— MDCED  CLASSES  OF  MAIL 

4.  Amend  136.84b  to  read  as  follows: 
Combined  mailings  of  special  fourth- 

class  and  bound  printed  matter  which 
are  made  through  an  alternate  mailing 
system  (AMS)  under  the  provisions  of 
145.9  must  be  identified  according  to  the 
specific  terms  and  conditions  of  the 
approved  alternate  arrangement. 

PART  137— OFnCIAL  MAIL 

5.  Amend  the  seventh  sentence  in 
137.274b  to  read  as  follows: 

Examples  of  the  penalty  permit 
imprint  indicium  are  provided  in  145.42 
b,  c  and  d. 

6.  Amend  the  first  two  sentences  in 
137.274c(l)  to  read  as  follows: 

(1)  General.  Mail  sent  under  penalty 
permit  imprint  procedures,  including 
international  mail,  must  meet  the 
provisions  of  145,  except  for  145.3  and 
145.56.  The  appropriate  Postal  Service 
mailing  statement.  Form  3602,  Statement 
of  Mailing  with  Permit  Imprints,  or  3605, 
Statement  of  Mailing — Bulk  Zone  Rates. 
as  prescribed  in  145.55  must  be 
submitted  with  each  penalty  permit 
imprint  mailing. 

7.  Amend  the  first  sentence  in 
137.274c2(b)  to  read  as  follows: 

(b)  All  other  requirements  for  use  of 
permit  imprints  are  met,  including  the 
minimum  quantity  requirements  in 
145.51  and  the  requirement  in 
137.274a(l)  that  the  pieces  contain  the 
proper  class  of  mail  endorsements  either 
within  or  immediately  adjacent  to  the 
permit  imprint. 

PART  145-PERMIT  IMPRINTS  (MAIL 
WITHOUT  AFnXED  POSTAGE) 

8.  Retitle  145.1  as  General,  renumber 
145.1,  Definition,  as  145.11  and  amend 
the  last  sentence  to  read  as  follows: 


Permit  imprint  mailings  that  have 
postage  paid  through  an  advance 
deposit  account  must  be  weighed  by  the 
Postal  Service  to  verify  the  accuracy  of 
the  piece  counts  claimed  and  the  total 
weight  of  the  mailing,  unless  acceptance 
under  an  alternative  procedure,  as 
described  in  145.7, 145.8  or  145.9,  is 
authorized  by  the  Rates  &  Classification 
Center. 

9.  Renumber  145.21,  Application,  as 

145.12. 

10.  Renumber  145.22,  Revocation,  as 

145.13. 

11.  Renumber  145.3  Preparation  of 
Permit  Imprints,  as  145.2  and  amend  the 
third  sentence  in  new  145.21  to  read  as 
follows: 

The  content  of  the  imprint  must  be  in 
accordance  with  145.3,  and  the  format  in 
accordance  with  145.4. 

12.  Renumber  145.4,  Contents  of 
Permit  Imprints,  as  145.3. 

13.  Amend  the  reference  at  the  end  of 
the  second  sentence  in  new  145.31  to 
read  as  follows: 

(See  Exhibit  145.41a-41e) 

14.  Amend  the  second  sentence  in 
new  145.34  to  read  as  follows: 

The  company’s  name  may  be  shown 
in  place  of  the  city  and  permit  number, 
in  accordance  with  145.35. 

15.  Renumber  145.5  Format  of  Permit 
Imprints,  as  145.4. 

16.  Amend  new  145.41  to  read  as 
follows: 

Permit  imprints  for  other  than  official 
mail  or  Mailgrams  must  be  prepared  in 
one  of  the  formats  shown  in  Exhibits 
145.41a  through  145.41e.  Any  of  these 
formats  may  be  used  to  display  the 
information  prescribed  by  145.3. 

17.  Amend  new  145.42  to  read  as 
follows: 

Permit  imprints  for  Mailgrams  and 
official  mail  must  be  prepared  in  one  of 
the  formats  shown  in  Exhibits  145.42a- 
145.42d. 

18.  Renumber  145.6,  Mailings  with 
Permit  Imprints,  as  145.5  and  amend  the 
first  sentence  in  new  145.51  to  read  as 
follows: 

Permit  imprint  mailings  must  consist 
of  a  minimum  of  200  pieces  or  50 
pounds,  except  as  provided  in  145.52. 

19.  Renumber  145.7  as  145.6  and 
amend  (a)  in  the  first  sentence  in  the 
new  145.62  to  read  as  follows: 

(a)  when  company  permit  imprints  are 
used  as  provided  for  by  145.35. 

20.  Add  a  new  145.7  to  read  as 
follows: 

145. 7  Manifest  Mailing  System  (MMS). 

145.71  Purpose.  The  Manifest 
Mailing  System  (MMS)  permits  the 
Postal  Service  to  accept  and  verify 
mailings  containing  nonidentical  weight 


and/or  rate  pieces  of  the  same  mail 
class  (except  for  second-class)  and 
processing  category,  when  generated  by 
the  mailer  in  accordance  with  the 
regulations  set  forth  below.  'iTie  MMS  is 
designed  for  situations  in  which  postage 
charges  cannot  be  adequately  verifiea 
by  weighing  or  when  normal  acceptance 
procedures  are  impractical. 

145.72  General  Qualification 
Requirements.  In  order  to  use  MMS,  the 
conditions  in  145.721  and  145.722  must 
be  met. 

145.721  Service  Agreement.  A 
service  agreement  must  be  signed  by  the 
mailer,  postmaster  and  the  General 
Manager,  Rates  and  Classification 
Center  before  the  first  MMS  mailing  is 
presented  to  the  Postal  Service.  The 
service  agreement  contains  the  standard 
provisions  common  to  all  participating 
mailers;  they  concern  the 
responsibilities  of  the  mailer  and  the 
Postal  Service,  document  retention  and 
the  duration  of  the  agreement.  The 
agreement  will  also  incorporate  a 
number  of  attachments  which  comprises 
an  approved  manifest,  sample  mailpiece 
or  label  and  the  approved  quality 
control  procedures. 

145.722  Automated  Mail  Production. 
The  mailer  must  have  an  automated 
mail  production  system  which  generates 
mail  consistent  with  all  applicable  DMM 
regulations  and  calculates  postage 
accurately  as  follows: 

a.  Letter-Size  Mail.  The  automated 
system  must  fully  determine  the 
qualifying  presort  level  and  the  correct 
rate  of  postage.  The  system  must  also 
perform  the  presort  sortation  and 
number  each  piece  in  consecutive  order. 

b.  Non-letter  Size  Mail.  The  mailer 
must  have  an  automated  mail 
production  system  which  calculates 
postage  accurately  before  the  mailing  is 
presented  to  the  Postal  Service. 

145.723  Computerized  Manifest. 

Each  mailpiece  must  be  uniquely 
identified  by  the  mailer.  Letter-size  mail 
(as  defined  in  128.2)  must  bear  the 
prescribed  "key  line”  information,  as 
outlined  in  section  145.742a.  The 
automated  system  must  provide  a 
computer-generated  manifest  listing  for 
each  mailing  that  permits  Postal  Service 
verification  of  the  postage  amount  and 
levels  of  presort,  as  applicable.  The 
manifest  listing  must  account  for  every 
piece  in  the  mailing  and  must  in''<ude 
the  following  information: 

a.  Letter-Size  Mail.  The  manifest  must 
list  destination  ZIP  Codes,  presort 
categories,  batch  number  ranges, 
postage  amounts,  cumulative  postage 
amounts  and  ZIP -(-4  or  ZIP -(-4  barcode 
information,  when  appropriate.  A 
computer-generated  mailing  statement 
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(Form  3602)  or  a  summary  listing 
showing  tkie  required  information 
appearing  on  tl»  maiting  statement  must 
be  included  as  the  last  page  of  d» 
manifest. 

b.  Non-letter  Size  Mail.  The  manifest 
must  hst  the  postage  for  each  piece  and 
those  factors,  such  as  destinating  postal 
zone  and  piece  weight,  that  are  used  to 
calculate  the  correct  amount  of  postage 
for  the  particular  class  of  mail  ^db 
page  of  the  manifest  must  show 
cumulative  postage  totals.  A  computer- 
generated  mailing  statement  (Form  3602 
or  3605)  or  a  summary  listing  showing 
the  required  information  appearing  cm 
the  mailing  statement  must  be  included 
as  the  last  page  of  the  manifest 

c.  Special  Services.  When  special 
services,  such  as  collect  on  d^very 
(COD)  or  registry  are  used,  the  ma^est 
must  include  the  applicable  fees  for 
each  piece. 

145.724  Identification.  Each  piece  in 
a  manifest  mailing  must  bear  a  unique 
piece  identification  number. 

145.725  MaUer  Quality  Control  The 
mailer  must  implement  a  quality  cxintrol 
program  that  (1)  demonstrates  that  the 
mail  is  properly  prepared  and  (2) 
provides  accurate  documentation.  The 
service  agreement  must  include  a 
detailed  description  of  the  Postal 
Service  approved  quality  control 
procedures.  Each  mailing  under  an  MMS 
agreement  must  be  accompanied  by  a 
statement  by  the  mailer  certifying  that 
the  approved  quaHty  control  verification 
has  been  perfbnned. 

145.726  Permit  Imprint.  Mailings 
deposited  under  tire  MMS  program  must 
qualify  as  permit  imprint  mailings  in 
accordance  with  145.1,  except  that  for 
letter-size  mail  tire  qualified  rate 
category  endorsement  miwt  appear  in 
the  keyline. 

145.727  Batch  Definition.  Mailings 
consisting  of  First-  or  third-class  letter- 
size  mail  must  be  prepared  in  batches 
produced  in  presort  c^er  and 
consecutively  numbered  to  insure  tiiat 
the  Postal  Service  can  conduct  a  valid 
sample  of  the  MMS  mailings.  A  batch  is 
a  small  group  of  pieces  within  a 
sortation  level,  such  as  carrier  route,  5- 
digit,  or  3-di^t  ZIP  Code.  A  batch  may 
consist  of  pieces  of  different  weight 
increments  and  rate  categories.  The 
batch  size  is  specified  in  the  applicable 
Customer  Publication  and  can  only  be 
modified  with  the  concurrence  of  the 
General  Manager,  RCC  in  an  addendiun 
to  the  Service  A^ement. 

145.728  Mail^  Statement  The 
mailer  must  submit  a  complete  and 
accurate  maibng  statement  with  each 
mailing.  The  statement  may  be  a 
computerized  facsimile  of  Form  3602, 
Statement  of  Mailing  with  Permit 


Imprints,  or  Form  3605,  Statement  of 
Mailing— Balk  Zone  Rates,  (as 
apprt^riate)  if  it  includes  all  tiie 
information  otherwise  required  on  tiie 
official  Postal  Service  mailing  statement 
that  is  relevant  to  the  mailing. 

145.729  Manual  Adjustment.  An 
approved  method  for  adjusting  tiie 
manifest  listing  and  mailing  statement 
must  be  used  when  pieces  of  mail  have 
been  mutilated,  spoiled,  or  destroyed 
during  nonnal  processing  operations 
and  cannot  be  presented  as  part  of  tile 
mailing.  The  following  postage 
adjustment  metiiods  for  spoiled  mail  are 
acceptable: 

a.  Write  the  adjustments  directly  on 
the  manifest,  listing  the  consecutive 
serial  number,  wei^t  increment,  rate 
category  and  postage  of  eeich  item  (as 
appropriate]  next  to  the  batch  which 
includes  the  serial  number,  or 

(b)  Prepare  a  separate  listing  as  an 
attachment  to  the  manifest  showing 
individual  spoiled  pieces.  The  listing 
must  include  the  following  inforraation 
(as  applicable):  the  consecutive  serial 
numb^,  weight  increment,  rate  category 
and  postage. 

Note:  Vendor  supplied  software  tiiat 
assigns  consecutive  serial  munbers  at  the  end 
of  the  processing  operation  may  require  a 
different  method  in  determkimg  and 
adjustments  for  spoiled  or  destroyed  mail. 
With  a  vendor  supplied  system,  mail  may  be 
mutilated,  spoiled,  or  destroyed  during 
normal  processing  operations  and  not 
included  as  part  ^  the  Manifest  Summary 
Listing  because  the  consecutive  serial 
niunber  and  keyline  mformaticm  has  not  yet 
been  applied,  llie  omission  of  the  spoiled 
mailpiece  may  disquatify  the  remaining  mail 
from  the  presort  rate  claimed.  (Eg.  10  pieces 
were  originally  addressed  for  ZIP  Code  14623, 
carrier  route  16  and  one  piece  for  carrier 
route  16  was  spoiled  during  processing.  The 
remaining  9  pieces  no  longer  qualify  at  the 
carrier  route  presort  rates.  The  manifest 
should  be  adjusted  to  reflect  the  rate  of 
postage  for  which  they  now  qualify.)  Each 
piece  that  had  been  ivocessed,  therefore, 
would  show  incorrect  informatioo  in  the 
keyline  because  of  the  spoiled  mailpiece. 
Vendors  may  include  as  part  of  their 
software  program  a  separate  line  entry  on  the 
Manifest  Summary  Listing  to  account  for 
adjustments  caused  by  spoiled  mailpieces. 
When  the  system  determines  the  spoiled 
mailpiecefs)  disqualifies  tite  remaining  pieces 
claimed  at  tiie  presort  rate,  the  system  may 
recalculate  the  postage  at  the  correct  rate  and 
indicate  the  difference  amount  in  the 
adjustment  cohunn. 

c.  The  total  number  of  pieces  and 
postage  is  deducted  at  the  end  of  the 
manifest  and  on  the  mailing  statement. 

145.73  Additional  Technical 
Information.  The  Postal  Service  has 
published  a  series  of  Customer 
Publications  to  help  mailers  develop 
systems  meeting  the  requirements  for 


each  class  in  MMS.  Mailers  who 
develop  systems  that  meet  DMM 
regulations  and  the  specifications  and 
guidelines  outlined  in  the  Customer 
Publication  will  receive  approval  for 
their  manifesting  application. 

145.74  Markings. 

145.741  Compliance.  When  mailings 
are  aiade  under  145.7,  mailers  saay 
comply  with  other  applicable  marking 
requirements  by  using  the  following 
alternatives: 

a.  Letter-Size  Mail.  The  markings 
required  by  362  and  662  may  be  placed 
in  a  keylhre  as  described  m  145.742. 

b.  Non-Letter  Size  Mail.  The  markings 
required  by  362,  662, 762,  763,  764,  and 
767,  may  be: 

(1)  Incorporated  as  part  of  the  permit 
imprint;  or 

(2)  Printedi  computtf-Iffinted  or 
rubber-stamped  above  the  address,  and 
immediately  below  or  to  the  left  of  the 
permit  imprint;  mr 

(3)  Produced  as  otherwise  specified  in 
the  MMS  autirerization;  or 

(4)  Provided  in  an  endorsement  line  in 
the  address  area,  directly  above  the  top 
line  of  the  address.  NOTE:  When  tiiis 
option  is  utilized,  no  additional 
information  other  than  the  carrier  route 
{{'formation  may  appear  on  the 
endorsement  line. 

145  J42  Letter  Size  Mail. 
Requirements  for  key  line  contents,  rate 
cetegory  abbreviation,  and  key  line 
locaticm  are  as  follows: 

a.  Key  Line  Contents.  The  following 
key  line  data  must  be  printed  in  the 
following  order  on  each  piece  of  letter 
size  First-Class  Mail  and  third-class 
mail  (except  as  indicated)  included  in  a 
MMS  maillngr 

(1)  Consecutive  piece  number  unique 
to  each  piece; 

(2)  Weight  increni«it  (First-Class 
only); 

(3)  Rate  category  for  which  the 
mailpiece  qualifies;  and 

(4)  Postage  paid  according  to  weight 
and  rate  category. 

b.  Mailer  Key  Line  Codes.  Codes  for 
internal  mailer  use  may  be  printed  to  the 
right  of  the  postage  paid  information.  A 
break  of  at  least  two  spaces  must 
appear  between  the  postage  paid  emd 
any  internal  code  information. 

c.  Rate  Category  Abbreviations.  The 
only  acceptable  rate  category 
abbreviations  for  letter-sire  mail  key 
line  data  are: 

(1)  FIRST-CLASS  MAIL: 

(a)  ZB— ZIP-t-4  BARCODED 

(b)  ZP— ZIP-l-4  PRESORT 

(c)  ZN— ZIP -1-4  NONPRESORT 

(d)  FP— FIRST-CLASS  PRESORT 

(e)  CP— CARRIER  ROUTE  PRESORT 
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(f)  FN— NONPRESORT 
(2)  BULK  THIRD-CLASS  MAIL 
(Re^ar  and  Special  Rates): 

(a)  ZB— ZIP-t-4  BARCODED 

(b) ZP— 5-DIGIT  ZIP-{-4 

(c)  ZN— BASIC  ZIP-j-4 

(d)  CP— CARRIER  ROUTE 

(e)  FD— 5-DIGIT 


(f)  BA— BASIC 

d.  Key  Line  Location.  The  key  line 
must  be  printed  either  in  a  position  at 
least  two  (2)  lines  above  the  address  or 
in  the  lower  left  comer  of  the  envelope. 
See  Exhibit  145.7.  For  letter  size  mail 
the  placement  of  the  key  line  must  not 
interfere  with  the  OCR  read  area  or 
barcode  cle£ur  zone.  See  Exhibit  122.33. 


When  window  envelopes  are  used,  key 
line  data  may  be  printed  on  the  insert  in 
a  position  above  the  address  provided 
the  address  and  key  line  data  are 
entirely  visible  through  the  window  with 
at  least  V«'of  an  inch  clearance  between 
the  window  and  the  edge  of  the  panel. 

nu.  COOE  771S-12-M 


52166 
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APPLICABLE  FOR  FIRST-CLASS  MAIL 


XyZ  COMPANY 

1234  Foregone  Street 

New  York,  NY  10001-6789 


KEYLINE 

OPTIONAL 

LOCATIONS 


CONSECUTIVE 
SERIAL 
NUMBER 


nRST  CLASS  MAIL 
ILS.  POSTAGE  PAID 
PERMIT  •! 
NEW  YORK,  NY 


56981  CP  0.195  ••CR2 

Mr.  John  C.  English 
5395  Allmullin  PI.  N.E. 
Washington,  DC  20011*2620 


.  4 inch* 


5698 1  CP  0.195 


vn 


M 

inch 


RESERVED  FORBAR  CODES 


WEIGHT  Df  RATE 
OUNCES  GATEXX>inr 


POOTAGS 

PAID 


RATE  CATEGORY 

ZB  •  ZIP>4  BARCODED 

ZP  •  ZIP>4  PRESORT 

CP  -  CARRIER  ROUTE  PRESORT 

FP  -  FIRST  CLASS  PRESORT 

ZN  •  ZIP<^4  NON  PRESORT 

FN  -  NON-PRESORT 


APPLICABLE  FOR  THIRD-CLASS  MAIL 


XYZ  COMPANY 

1234  Foregone  Street 

New  York,  NY  10001-6789 


BULK  RATE 
US.  POSTAGE  PAID 
PERMIT  #1 
NEW  YORK,  NY 


56981  CP  0.101 


••CR05 


Mr.  John  C.  English 
5395  Allmullin  PI.  N.E. 
Washington,  DC  20011-2620 


CONSECUTIVE  I 
SERIAL 
NUMBER 


.  4 1/2  inches 


5698  CP  0.101 


n 


sn 

inch 


RESERVED  FOR  BAR  CODES 


RATE  POfiTACB 

CATEOORT  PAID 


Exhibit  145.7 


RATE  CATEGORY 
ZB -ZIP-^  BARCODED 
ZP  •  5-DIGIT  ZIP<»^4 
ZN  •  BASIC  ZIP^ 

CP  .  CARRIER  ROUTE  PRESORT 
FD  •  5-DIGIT 
BA  -  BASIC 


BILUNQ  CODE  7710-12-C 
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145^43  Non-Letter  Size  Mail 
Requirements  the  unique  mailpiece 
number,  location,  and  acceptable 
methods  for  listing  on  the  manifest  are 
as  follows: 

a.  The  unique  mnnber  must  be 
computer-generated.  It  can  be  a  product 
number  or  any  other  number  devised  by 
the  mailer,  as  long  as  numbers  are  not 
duplicated  within  the  maiHng. 

b.  The  unique  number  must  be  printed 
in  one  of  the  following  locations: 

(1)  Directly  above  the  address; 

(2)  The  lower  left  comer  of  the  mailing 
label;  or 

(3)  One  space/line  below  the  permit 
imprint. 

c.  The  numbers  must  be  printed  in 
ascending  order  or  ascend^g  order 
within  each  5-digit,  3-digit,  BMC  ZIP 
Code  or  within  each  zone  on  the 
manifest  listing. 

145.75  Authorization  Procedures. 

145.751  Applications.  The  mailer 
must  submit  an  MMS  Application  to  the 
postmaster  of  each  post  offlee  where 
mailings  will  be  deposited.  Applications 
and  detailed  information  about  mailer 
requirements  and  responsibilities  and 
qualifying  criteria  are  available  through 
post  o^ces.'The  application  formally 
expresses  to  the  local  postmaster  the 
mailer’s  interest  in  MMS  and  provides 
information  essential  to  obtaining 
authorization. 

145.752  Service  Agreement/Support 
Documentation.  After  completing 
development  of  a  manifest  mailing 
system  that  meets  postal  specincations, 
the  mailer  is  required  to  submit  the 
basic  Manifest  Service  Agreement  and 
the  following  documentation  as 
attachments  to  the  Service  Agreement: 

a.  An  appropriate  addendum,  which 
proposes  any  requirements  not  covered 
in  the  basic  service  agreement, 

b.  Sample  manifest  listing  with 
corresponding  sample  mailing  pieces, 

c.  Sample  mailing  statement  (Form 
3602  or  3605), 

d.  A  detailed  description  of  the 
Quality  Control  procedures  to  be 
conducted  by  the  mailer, 

e.  A  copy  of  the  application  originally 
submitted,  and 

f.  Any  additional  documents  outlined 
in  the  basic  service  agreement. 

145.753  Review  Procedures.  The 
mailer  must  submit  the  signed  basic 
service  agreement,  and  required 
attachments/supporting  documentation, 
to  the  post  office  for  consideration  under 
the  following  review  procedure: 

a.  The  postmaster  will  review  the 
MMS  agreement  and  system,  provide  a 
letter  of  recommendation  to  either 
approve  or  disapprove  the  MMS 
program  (the  letter  must  include  a 
statement  specifying  the  reasons  for  the 


decision),  sign  the  agreement  (only  if 
approval  is  recommended),  and  forward 
the  entire  package  to  the  Held  Division 
General  Manager/Postmaster. 

b.  The  Field  Division  will  review  the 
MMS  agreement  and  system,  provide  a 
letter  of  recommendation  to  either 
approve  or  disapprove  the  MMS 
program  (the  letter  must  include  a 
statement  specifying  the  reasons  for  the 
decision),  sign  the  agreement  (only  if 
approval  is  recommended),  and  forward 
the  entire  package  to  the  appropriate 
General  Manager,  RCC. 

c.  The  General  Manager,  RCC  makes 
the  initial  decision  to  grant  or  deny  an 
MMS  authorization,  pursuant  to  145.754 
and  145.76.  Prior  to  approving  an 
authorization,  the  General  Manager, 

RCC,  may  modify  the  attachments  to  the 
basic  service  agreement  where 
necessary  to  meet  Postal  Service  needs 
and  requirements.  A  Manifest  Mailing 
System  is  not  valid  and  may  not  be 
implemented  before  an  MMS  agreement 
is  signed  by  the  General  Manager,  RCC. 

Note:  Representative(s)  from  the  division 
and/or  Rates  and  Classification  Center  (RCC) 
may  visit  the  mailer’s  plant  to  examine  the 
proposed  operation  as  part  of  the  review 
procedure. 

145.754  Conditions  of  Authorization. 
The  following  conditions  apply  to  all 
Manifest  Mailing  Systems: 

a.  Postage  Adjustments.  Postage 
adjustments  will  be  required  for 
overpayments  or  underpayments 
identified  during  postal  verification; 
verification  samples  are  deemed  to  be 
representative  of  the  entire  mailing,  and 
postage  adjustment  calculations  are 
appli^  to  the  total  mailing. 

Note:  Mailers  who  choose  a  conqMiter 
software  program  whkdi  automatically  skips 
to  the  next  weight  increment  for  borderline 
weight  pieces  will  not  be  required  to  make  a 
postage  adjustment  due  to  the  computer 
software  program.  However,  if  differences 
are  detected  other  than  those  generated  by 
the  software  program  (e.g.,  postage 
con^Hitations  or  wei^t  calculations),  postage 
adjustments  will  be  applied  to  the  toUd 
mailing  as  specified  in  145754a. 

b.  Postage  Eitot  Penalty.  Whenever 
the  sampling  verification  determines 
that  the  postage  error  exceeds  1.5 
percent  of  the  corrected  postage  a 
penalty  will  be  assessed.  The  total 
corrected  postage  plus  a  penalty  equal 
to  10  percent  of  the  postage  error 
calculation  will  be  deducted  fi^m  the 
permit  imprint  advance  deposit  account. 

c.  Authorization  Period.  A  manifest 
mailing  system  will  be  authorized  for  a 
period  not  to  exceed  two  years. 
Authorizations  may  be  renewed 
following  a  Postal  Service  review  that 
shows  the  system  remains  qualified. 


d.  System  Modification.  Advance 
written  notice  must  be  provided  to  the 
Postal  Service  of  any  plans  to  modify  or 
adjust  the  system  which  will  affect  the 
calculation  of  postage,  generation  of 
required  mailing  documentation,  or  mail 
presorting  prior  to  preparing  and 
presenting  the  mailing  for  acceptance. 

e.  Advance  Deposit  Account.  Postage 
must  be  paid  through  an  advance 
deposit  account  and  funds  in  the 
account  may  be  deducted  by  the  Postal 
Service  to  cover  any  deficiency 
discovered  after  acceptance  of  the  mail. 

145.78  Approving  or  Denying 
Authorization. 

145761  Responsibility.  The  General 
Manager,  Rates  and  Classification 
Center  (RCC),  serving  the  post  office  to 
which  the  mailer  submitted  the 
proposed  service  agreement,  ensures 
that  all  required  dociunentation  has 
been  provided  and  approves  or  denies 
authorizations  for  all  options  available 
under  the  Manifest  Mailing  System. 

145.762  Approval.  If  a  decision  is 
made  to  grant  an  MMS  authorization, 
the  General  Manager,  RCC,  will  sign  the 
agreement,  and  forward  it,  with 
instructions  for  administering  it.  to  the 
Field  Division  General  Manager/ 
Postmaster,  who  will  ensure  that  (1)  the 
service  agreement  is  re-signed  by  the 
mailer  if  an  attachment  was  modified  by 
the  RCC,  (2)  the  agreement  is  signed  by 
the  administering  postmaster  and  (3)  all 
affected  parties  are  provided  with  a 
copy  of  the  signed  agreement.  The 
Division  will  return  the  original  signed 
agreement  to  the  RCC  serving  the 
administering  post  office. 

145.763  Denial.  If  a  decision  is  made 
to  deny  an  authorization,  the  General 
Manager,  RCC,  will  notify  the  mailer, 
the  aefaniniatering  post  office,  and  the 
Field  Division,  in  writing,  stating  the 
reason  for  denial.  The  mailer  may 
appeal  a  denial,  within  15  days  ^m  the 
receipt  of  die  notice  by  the  mailer,  by 
filing  a  written  appeal,  including 
additional  evidence  as  to  why  the 
manifest  maiHng  system  should  be 
authorized,  with  the  Director.  Office  of 
Classification  and  Rates  Administration, 
USPS  Headquarters,  Washington,  DC 
20260-5360.  The  Director  will  review  the 
appeal  and  issue  the  final  agency 
decision.  The  Director  will  notify  the 
mailer,  the  administering  post  office,  the 
Field  Division  and  the  RCC  of  the 
decision. 

145.77  Authorization  Renewals.  An 
MMS  authorization  may  be  renewed 
following  a  review  conducted  prior  to 
the  expiration  date  by  the  General 
Manager,  RCC  or  designated  person,  to 
determine  that  the  system  remains 
qualified.  A  new  service  agreement  will 
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be  initiated  under  one  of  the  following 
conditions: 

a.  Approved  Without  Modifications. 
When  the  review  of  the  MMS 
determines  that  the  system  remains 
qualified  without  any  modifications,  the 
existing  service  agreement  will  be 
extended  for  a  two  (2)  year  period.  The 
approval  to  extend  the  existing 
agreement  may  be  accomplished  by  an 
addendum  that  states  the  new 
expiration  date,  signed  by  the 
administering  postmaster,  the  Field 
Division  General  Manager/Postmaster, 
the  RCC  General  Manager,  and  the 
mailer. 

b.  Approved  With  Mailer 
Modifications.  When  the  review  of  the 
MMS  determines  that  the  system  has 
been  modified,  but  remains  qualified,  a 
new  service  agreement  must  be 
prepared  that  outlines,  in  detail,  the 
changes  to  the  system.  The  revised 
service  agreement  must  be  signed  by  the 
administering  postmaster,  the  Field 
Division  General  Manager/Postmaster, 
the  RCC  General  Manager  and  the 
mailer. 

c.  Approved  With  Postal  Service 
Modifications.  When  the  review 
determines  that  the  system  can  only  be 
renewed  with  modifications  required  by 
the  Postal  Service,  the  mailer  will  be  so 
informed  and,  if  he  agrees,  a  new 
agreement  will  be  prepared  and  signed 
as  in  145.77b. 

Note:  When  the  review  of  the  MMS 
indicates  that  the  system  no  longer  qualifies 
under  the  MMS  program,  or  when  the  mailer 
does  not  agree  to  Postal  Service 
modifications,  the  procedures  for  revocation 
of  an  MMS  authorization  apply  (See  145.78). 

145.78  Revocation. 

145.781  Conditions.  The  General 
Manager,  RCC  may  revoke  an  MMS 
authorization  for  any  of  the  following 
reasons: 

a.  If  a  mailer  has  provided  incorrect 
data  on  the  manifest  listing  and  appears 
unable  or  unwilling  to  correct  the 
problems. 

b.  If  it  is  discovered  that  the  mailer  is 
not  properly  perfonning  the  required 
quality  control  verificabon  procedures. 

c.  If  the  MMS  no  longer  meets  the 
criteria  established  by  this  regulation 
and  those  outlined  in  the  Manifest 
Mailing  Service  Agreement. 

d.  If  there  have  been  no  mailings 
presented  under  MMS  for  more  than  six 
months  (except  as  provided  in  the 
Service  Agreement). 

e.  If  a  mailer  continues  to  present 
mailings  that  are  improperly  prepared 
and/or  proper  postage  is  not  paid. 

145.782  Notification.  Whenever  any 
of  the  grounds  for  revocation  set  forth  in 
145.781  exist,  the  Field  Division  General 


Manager/Postmaster  will  notify  the 
mailer,  in  writing,  of  the  nature  of  the 
discrepancy  and  the  need  for  corrective 
action  prior  to  any  revocation  action. 

The  mailer  and  the  Division  Manager 
will  determine  the  actions  to  be  taken, 
and  set  up  an  implementation  schedule. 
The  General  Manager,  RCC,  will 
prei^cribe  the  time  period  for  corrective 
action.  When  the  mailer  has  completed 
the  necessary  corrective  measures  to 
bring  the  system  into  compliance,  the 
Division  Manager  must  be  notified  and  a 
fUllow-up  review  conducted.  Failure  to 
correct  identified  problems  is  sufficient 
groimds  to  revoke  a  mailer’s  MMS 
authorization. 

145.783  Revocation  Procedures.  The 
following  procediues  apply  to  a 
revocation: 

a.  If,  after  notification,  the  mailer  is 
unable  or  unwilling  to  correct  the 
discrepancies  cited  by  the  Division 
Manager  within  the  timeframe  allotted, 
the  Division  Manager  will  advise  the 
mailer  in  writing  that  a  recommendation 
to  revoke  the  authorization  to  mail 
under  MMS  was  forwarded  to  the 
General  Manager,  RCC. 

b.  The  General  Manager  at  the  RCC 
will  review  the  recommendation  and 
supporting  documentation  to  determine 
whether  revocation  is  appropriate.  The 
General  Manager  makes  the  initial 
decision  to  revoke  an  MMS 
authorization.  If  the  General  Manager 
decides  to  revoke  the  MMS 
authorization,  the  mailer  will  be  notified 
directly  of  the  decision,  with  a  copy  to 
the  postmaster  and  Field  Division. 

c.  The  mailer  may  appeal  this  decision 
in  writing  within  15  days  fi'om  the  date 
of  receipt  of  the  notice.  The  mailer's 
appeal  should  contain  evidence 
explaining  why  the  MMS  authorization 
should  not  be  revoked.  The  appeal  must 
be  filed  with  the  General  Manager,  RCC. 
The  mailer  may  continue  to  present  mail 
imder  the  MMS  pending  a  decision  on 
appeal. 

d.  If  evidence  provided  by  the  mailer 
indicates  that  the  authorization  should 
be  continued,  the  General  Manager, 

RCC,  may  reverse  the  decision. 

e.  If  the  General  Manager,  RCC,  does 
not  find  sufficient  evidence  to  reverse 
the  revocation,  the  appeal  will  be 
forwarded  to  the  Director,  Office  of 
Classification  and  Rates  Administration, 
USPS  Headquarters,  Washington,  DC 
20260-5360.  The  Director  will  issue  the 
final  agency  decision  and  notify  the 
mailer,  the  administering  post  office,  the 
Field  Division,  and  the  RCC  of  the 
decision.  The  revocation  decision  is 
effective  15  days  after  receipt  by  the 
mailer. 

21.  Amend  145.82  to  read  as  follows: 


145.82  Qualification  Requirements. 
Any  permit  imprint  mailer  whose 
mailings  comply  with  the  requirements 
of  145.5  may  apply  for  authorization  to 
use  optional  acceptance  procedures. 
Optional  procedure  authorization  will 
not  be  granted  if  (a)  mailings  do  not 
meet  the  requirements  of  145.5,  (b)  the 
Postal  Service  cannot  be  assured  of  the 
receipt  of  proper  postage  revenue,  or  (c) 
significant  recoverable  savings  will  not 
result  for  the  Postal  Service. 

22.  Amend  the  heading  of  145.9  and 
the  entire  145.91-145.92  to  read  as 
follows: 

145.9  Alternate  Mailing  Systems 
(AMS). 

145.91  Purpose.  The  purpose  of  this 
section  is  to  provide  for  situations 
where  other  systems  for  the  acceptance 
of  permit  imprint  mail,  not  specifically 
outlined  in  145.7  or  145.8,  satisfactorily 
provide  for  proper  postage  payment  and 
mail  preparation  without  verification  by 
weight. 

145.92  General  Qualification 
Requirements  and  Request  Procedures. 

145.921  AMS  Request.  Mailers  may 
request  authorization  to  pay  postage  by 
an  alternate  method  by  submitting  a 
written  request  to  the  postmaser  at  the 
office  of  mailing.  The  request  must 
include  (1)  a  complete  description  of  the 
type(s)  of  matter  to  be  mailed,  (2)  the 
proposed  method  of  paying  postage,  (3) 
the  proposed  method  to  determine 
correct  mail  make-up  and  (4)  a 
statement  of  the  mailer’s  reasons  for 
requesting  the  alternate  system. 

145.922  Postage  Payment.  All 
postage  must  be  paid  in  accordance 
with  the  provisions  of  145.11,  unless  an 
alternate  system  is  approved  in  writing 
by  the  General  Manager,  Rates  and 
Classification  Center  (RCC). 

145.923  Cost/Benefit.  There  must  be 
no  additional  cost  to  the  Postal  Service 
to  administer  the  AMS  Agreement  in 
excess  of  the  costs  of  current  mail 
acceptance  procedures  for  the  mail  in 
question.  The  applicable  Field  Division 
will  perform  a  detailed  cost/benefit 
analysis  which  will  be  included  in  the 
supporting  documentation  provided  to 
the  General  Manager,  RCC. 

145.924  Mailer  Quality  Control.  The 
Mailer  must  implement  a  quality  control 
program  acceptable  to  the  Postal 
Service.  The  program  must  demonstrate 
that  accurate  documentation  is  provided 
and  that  mail  is  properly  prepared.  The 
supporting  documentation  must  include 
a  detailed  description  of  the  proposed 
quality  control  procedures.  Each  mailing 
under  an  AMS  agreement  must  be 
accompanied  by  a  statement  by  the 
mailer  certifying  that  a  Quality  Control 
verification  has  been  performed. 
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145.925  Application  Procedures.  The 
following  procedures  apply  to  the 
submission  of  an  application  for  an 
AMS  authorization: 

a.  The  mailer  must  submit  to  each 
entry  post  office  a  written  request  and 
supporting  documentation  that  includes 
all  the  information  outlined  in  145.921. 

b.  The  entry  office  postmaster  will 
review  and  evaluate  the  AMS  request, 
supporting  documentation  and  system 
description,  provide  a  letter  of 
recommendation  to  either  approve  or 
disapprove  the  AMS  (the  letter  must 
include  a  statement  specifying  the 
reasons  for  the  decision],  and  forward 
the  entire  package  to  the  Field  Division 
General  Manager /Postmaster. 

c.  The  Field  Division  will  review  the 
AMS  request,  supporting  documentation 
and  system  description,  conduct  a 
detailed  cost/benefit  analysis,  provide  a 
letter  of  recommendation  to  either 
approve  or  disapprove  the  AMS  (the 
letter  must  include  a  statement 
specifying  the  reasons  for  the  decision), 
and  forward  the  entire  package  to  the 
appropriate  RCC  General  Manager,  who 
will  make  the  final  decision. 

d.  The  General  Manager,  RCC,  makes 
the  initial  decision  to  grant  or  deny  an 
AMS  authorization,  pursuant  to  145.926 
and  145.927.  An  Alternate  Mailing 
System  is  not  valid  and  may  not  be 
implemented  before  an  AMS  agreement 
is  prepared  and  signed  by  the  General 
Manager,  RCC. 

Note. — Repre8entative(s)  from  the  division 
and/or  Rates  and  Classification  Center  (RCC) 
may  visit  the  mailer's  plant  to  review  the 
proposed  operation  as  part  of  this  review 
procedure. 

145.926  Authorization  Requirements. 
The  conditions  of  authorization  are  as 
follows: 

a.  Authorization  to  use  AMS  may  be 
granted  only  when  its  adoption  is  in  the 
best  interests  of  the  Postal  Service. 

b.  Overpayments  or  underpayments 
identified  during  postal  veribcation  will 
require  a  postage  adjustment. 
Verification  samples  are  deemed  to  be 
representative  of  the  entire  mailing  and 
postage  adjustment  calculations  will  be 
based  on  the  total  mailing. 

c.  The  mailer  must  pay  a  penalty 
whenever  the  sampling  verification 
determines  the  postage  error  exceeds  1.5 
percent  of  the  corrected  postage.  The 
total  corrected  postage  for  the  entire 
mailing,  plus  a  penalty  equal  to  10 
percent  of  the  postage  error  calculation, 
will  be  deducted  from  the  permit  imprint 
advance  deposit  account. 

d.  Alternate  Mailing  System  is  not 
valid  and  may  not  be  implemented 
without  a  signed  AMS  agreement. 


e.  The  agreement  must  specify  the 
terms  and  conditions  for  use  of  AMS. 
including  a  time  limit  not  to  exceed  two 
years. 

145.927  Approving  or  Denying 
Authorizations.  The  procedures  for 
approving  or  denying  authorizations  are 
as  follows: 

a.  Responsibility.  The  General 
Manager,  Rates  and  Classification 
Center  (RCC),  serving  the  post  office  to 
which  the  mailer’s  request  was 
submitted,  will  approve  or  deny  a 
written  request  for  AMS.  Concurrence  of 
the  General  Manager,  Business  Systems 
Division  (BSD),  Headquarters, 
Washington,  DC,  must  be  obtained  prior 
to  approval. 

b.  Approval.  If  a  decision  is  made  to 
grant  an  AMS  authorization,  the  General 
Manager,  RCC,  will  prepare,  sign  and 
forward  the  agreement  containing 
instructions  for  its  administration  to  the 
Field  Division  General  Manager/ 
Postmaster,  who  will  ensure  ffiat  (1)  the 
agreement  is  signed  by  the  mailer  and 
the  administering  postmaster  and  that 
(2)  all  affected  parties  are  provided  with 
a  copy  of  the  signed  agreement.  The 
Division  will  return  the  original  signed 
agreement  to  the  RCC  serving  the 
administering  post  office. 

c.  Denial.  If  a  decision  is  made  to 
deny  an  authorization,  the  General 
Manager,  RCC,  will  notify  the  mailer, 
the  administering  post  office,  and  the 
Field  Division,  in  writing,  stating  the 
reason  for  denial.  The  mailer  may 
appeal  a  denial  within  15  days  from  the 
receipt  of  the  notice  by  the  mailer,  by 
filing  a  written  appeal  (containing 
additional  evidence  as  to  why  the  AMS 
request  should  be  approved),  with  the 
Director,  Office  of  Classification  and 
Rates  Administration,  USPS 
Headquarters,  Washington,  DC  20260- 
5360.  The  Director  will  review  the 
appeal  and  issue  the  final  agency 
decision.  The  Director  will  notify  the 
mailer,  the  administering  post  office,  the 
Field  Division  and  the  RCC  of  the 
decision. 

145.928  Revocation.  The  General 
Manager,  RCC,  may  revoke  an  AMS 
authorization  for  any  of  the  following 
reasons: 

a.  If  a  mailer  has  provided  incorrect 
data  for  mailings  and  appears  unable  or 
unwilling  to  correct  all  problem(s]. 

b.  If  it  is  discovered  that  the  mailer  is 
not  properly  conducting  the  required 
quality  control  verification  procedures. 

c.  If  the  AMS  no  longer  meets  the 
criteria  established  by  this  regulation 
and  those  outlined  in  the  Agreement. 

d.  If  there  have  been  no  mailings 
presented  under  AMS  for  more  than  six 
months  (except  as  provided  in  the 
Service  Agreement). 


e.  If  a  mailer  continues  to  present 
mailings  that  are  improperly  prepared 
and/or  proper  postage  is  not  paid. 

145.929  Revocation  Procedures.  The 
following  procedures  apply  to 
revocation: 

a.  Notification.  Whenever  grounds  for 
revocation  set  forth  in  145.928  exist,  the 
Field  Division  General  Manager/ 
Postmaster  will  notify  the  mailer,  in 
writing,  of  the  nature  of  the  discrepancy 
and  the  need  for  corrective  action  prior 
to  any  revocation  action.  The  mailer  and 
the  Division  Manager  will  agree  on  the 
actions  to  be  taken  and  set  up  an 
implementation  schedule.  The  General 
Manager,  RCC  will  prescribe  the  time 
period  for  corrective  action.  When  the 
mailer  has  completed  the  necessary 
corrective  measures  to  bring  the  system 
into  compliance,  the  Division  Manager 
must  be  notified  and  a  follow-up  review 
conducted.  Failure  to  correct  identified 
problems  is  sufficient  grounds  to  revoke 
a  mailer's  AMS  authorization. 

b.  Recommendation.  If,  after 
notification,  the  mailer  is  unable  or 
imwilling  to  correct  the  discrepancies 
cited  by  the  Division  Manager  within 
the  time  frame  allotted,  the  Division 
Manager  will  advise  the  manager  in 
writing  that  a  recommendation  to 
revoke  the  authorization  to  mail  under 
AMS  was  forwarded  to  the  General 
Manager,  RCC. 

c.  Recommendation  Review.  The 
General  Manager  at  the  RCC  will  review 
the  recommendation  and  supporting 
documentation  to  determine  whether 
revocation  is  appropriate.  The  General 
Manager  makes  the  initial  decision  to 
revoke  an  AMS  authorization.  If  the 
General  Manager  decides  to  revoke  the 
AMS  authorization,  the  mailer  will  be 
notified  in  writing  of  the  reasons  for  the 
decision,  with  a  copy  to  the  postmaster 
and  Field  Division. 

d.  Appeal  Rights.  The  mailer  may 
appeal  this  decision  in  writing  within  15 
days  from  the  date  of  receipt  of  the 
notice.  The  mailer’s  appeal  should 
contain  evidence  explaining  why  the 
AMS  authorization  should  not  be 
revoked.  The  appeal  must  be  filed  with 
the  General  Manager,  RCC.  The  mailer 
may  continue  to  present  mail  under  the 
AMS  pending  a  decision  on  appeal. 

e.  If  evidence  provided  by  the  mailer 
indicates  that  the  authorization  should 
be  continued,  the  General  Manager  may 
reverse  the  decision. 

f.  If  the  General  Manager  does  not 
find  sufficient  evidence  exists  to  reverse 
the  revocation,  the  appeal  will  be 
forwarded  to  the  Director,  Office  of 
Classification  and  Rates  Administration, 
USPS  Headquarters,  Washington,  DC 
20260-5360.  The  Director  will  issue  the 
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final  agency  decision  and  notify  the 
mailer,  postmaster,  the  Field  Division, 
and  the  RCC.  The  revocation  decision  is 
effective  15  days  after  receipt  by  the 
mailer. 

23.  Amend  145.932  to  read  as  follows: 
Western  Union  Mailgram  messages 

are  enclosed  in  window  envelopes  that 
bear  in  the  upper  right  comer  of  the 
address  side  the  Mailgram  message 
imprint  illustrated  in  145.42a. 

24.  Amend  362.2a.  362.31a.  362.42, 

362.5,  662.3,  662.4,  662.5  and  662.6  by 
adding  the  following  sentence  to  the  end 
of  each  section. 

Exception:  A  mailer  authorized  to 
mail  under  Manifest  Mail  System  (MMS) 
in  145.7,  may  place  the  rate  category 
identiHcation  marking  in  a  keyline  as 
described  in  145.742. 

25.  Amend  the  last  sentence  in  381.1, 
382.1,  and  781,  by  adding  145.7  to  the 
DMM  reference  sections.  Each  sentence 
will  read  as  follows: 

Permit  imprints  may  be  used  on 
mailings  of  nonidentical  weight  only 
under  the  provisions  of  145.7, 145.8, 145.9 
or  137.274(c)2. 

26.  Amend  the  note  to  641  to  read  as 
follows: 

Note:  This  fee  is  separate  from  the  fee  that 
must  be  paid  for  a  permit  to  mail  under  the 
permit  imprint  system  (See  145.12). 

27.  Amend  the  last  sentence  in  667.92 
to  read  as  follows: 

This  normally  will  require  that  the 
mailings  be  made  under  the  pro\dsions 
of  145.7, 145.8  and  145.9. 

28.  Amend  the  first  sentence  in 
681.221a  to  read  as  follows: 

a.  Permit  Imprint  When  pieces  in  a 
nonidentical  mailing  are  subject  to  a 
pound  rate  and  the  pieces  qualify  for 
mailing  at  the  basic  or  five-digit  rate, 
postage  may  be  paid  by  permit  imprint, 
provided  the  mailer  has  been 
specifically  authorized  by  the  General 
Manager,  Rates  and  Classification 
Center,  serving  the  office  of  mailing,  in 
accordance  with  145.7, 145.8  or  145.9. 

29.  Amend  681.222  to  delete  the  word 
“only”  from  existing  text  and  add  the 
following  sentence  to  the  end  of  the 
section. 

Nonidentical  weight  pieces  subject  to 
minimum  per-piece  charges  may  be  paid 
by  permit  imprint  only  under  a  manifest 
mailing  system,  optional  procedure  or 
alternate  mailing  system  procedure 
authorized  by  the  General  Manager, 
Rates  and  Classification  Center  (see 

145.7, 145.8  and  145.9). 

30.  Amend  681.223  to  read  as  follows: 
Postage  for  mailings  that  include 

pieces  subject  to  pound  rates  and  pieces 
subject  to  minimum  per-piece  charges 
may  be  paid  by  meter  stamp.  Postage 
may  also  be  paid  by  permit  imprint 


imder  a  manifest  mailing  system, 
optional  procedure  or  alternate  mailing 
system  procedure  when  authorized  by 
the  General  Manager,  Rates  and 
Classification  Center  (see  145.7, 145.8 
and  145.9) 

31.  Amend  681.312  to  read  as  follows: 
Nonidentical  weight  pieces  may  be 

paid  by  permit  imprint  only  under  a 
manifest  mailing  system,  optional 
procedure  or  alternate  mailing  system 
procedure  authorized  by  the  General 
Manager,  Rates  and  Classification 
Center  (see  145.7, 145.8  and  145.9). 

32.  Amend  the  last  sentence  in  722.21 
to  read  as  follows: 

Mailings  of  pieces  of  nomdentical 
weight  may  only  be  made  at  bulk  zone 
rates  when  authorized  by  the  Rates  and 
Classification  Center  serving  the  post 
office  of  mailing,  in  accordance  with 

145.7, 145.8  or  145.9. 

33.  Amend  the  last  sentence  in  723.21 
to  read  as  follows: 

Mailings  may  contain  pieces  of 
nonidentical  weight  only  if  postage  is 
affixed  to  each  piece  (using  the 
instructions  in  711.24),  or  if  the  Rates 
and  Classification  Center,  serving  the 
office  of  mailing,  has  authorized 
payment  of  postage  by  permit  imprint,  in 
accordance  with  145.7, 145.8  or  145.9. 

34.  Amend  724.24a  to  read  as  follows: 
When  postage  is  paid  by  permit 

imprint,  nonidentical  pieces,  including 
those  of  different  postage  values,  may 
be  merged,  presorted  together,  and 
presented  as  a  single  mailing,  if  the 
mailer  has  demonstrated  that  adequate 
records  are  maintained  to  enable  the 
Postal  Service  to  accurately  verify  and 
audit  such  mailings,  and  the  procedure 
has  been  specifically  authorized  by  the 
Rates  and  Classification  Center  serving 
the  post  office  of  mailing  in  accordance 
with  145.7, 145.8  or  145.9. 

35.  Amend  741  to  read  as  follows: 
Nonidentical  pieces  may  be  mailed  at 

the  parcel  post  bulk  zone  rate  only  when 
the  mailer  has  demonstrated  that 
adequate  records  are  maintained  to 
verify  and  audit  such  mailings,  and  the 
procedure  has  been  specifically 
authorized  by  the  Rates  and 
Classification  Center  serving  the  post 
office  of  mailing  in  accordance  with 

145.7, 145.8  or  145.9. 

*  «  *  «  * 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 


the  Federal  Register  as  provided  by  39 
CFR  111.3. 

Fred  Eggleston, 

Assistant  General  Counsel,  Legislative 
Division. 

(FR  Doc.  88-29618  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

[FRL-3496-9] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Delegation 
to  the  State  of  Oregon 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  EPA  is  announcing  approval 
of  a  request  dated  October  4, 1988,  from 
the  Director  of  the  Department  of 
Environmental  Quality  to  amend  the 
current  delegation  of  authority  for 
Subpart  M  (Asbestos),  National 
Emission  Standards  for  Hazardous  Air 
PoUutants  (NESHAPS). 

DATE:  December  13, 1988. 

ADDRESSES:  The  relevant  material  in 
suport  of  this  delegation  may  be 
examined  during  normal  business  hours 
at  the  following  locations:  Air  Programs 
Branch,  Docket  No.  lOA-88-10, 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101;  State  of  Oregon,  Department  of 
Environmental  Quality,  811  SW  Sixth 
Avenue,  Portland,  Oregon  97204. 

FOR  FURTHER  INFORMATION  CONTACT. 
Armina  Nolan,  Air  Programs  Branch, 
AT-082,  Enviroiunental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  Telephone:  (206)  442- 
1757  FTS:  399-1757. 

SUPPLEMENTARY  INFORMATION:  On  April 
6, 1973  (38  FR  8820),  pursuant  to  section 
112  of  the  Clean  Air  Act,  as  amended, 
the  Administrator  promulgated  national 
emission  standards  for  three  hazardous 
air  pollutants  (NESHAPs).  Section  112(d) 
directs  the  Administrator  or  Regional 
Administrator  to  delegate  his  authroity 
to  implement  and  enforce  NESHAPS  to 
any  State  which  has  submitted  adequate 
procedures. 

On  November  20, 1975,  the  Regional 
Administrator  of  EPA,  Region  10 
delegated  to  the  State  of  Oregon  the 
authority  to  implement  and  enforce  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS) 
for  Subpart  M  (Asbestos)  as 
promulgated  by  EPA  prior  to  January  1, 
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1975.  This  delegation  was  published  in 
the  Federal  Register  on  February  20, 

1976  (41  FR  7749).  An  additional 
amendment  was  made  on  December  8, 
1982  (47  FR  55303). 

Amendment  to  the  national  emission 
standard  for  asbestos  were  proposed  in 
the  Federal  Register  on  July  13, 1983  (48 
FR  32126),  and  finalized  on  April  5, 1984 
(49  FR  13661).  This  action  promulgates 
the  amendments  under  section  112  of  the 
Clean  Air  Act  as  amended  in  1977.  The 
intended  effect  of  the  amendments  is  to 
reinstate  work  practice  and  equipment 
provisions  of  the  standard  that  were 
held  not  to  be  emission  standards  by  the 
U.S.  Supreme  Court  in  1978.  The 
amendments  also  reword  and  rearrange 
Ihe  standard  for  clarity. 

The  Department  of  Environmental 
Quality  in  a  letter  dated  October  4,1988, 
requested  their  asbestos  rules  and 
regulations,  OAR  340-33-010  through 
100,  be  approved  for  delegation  in 
compliance  with  the  April  5, 1984, 
amendments  to  Subpart  M  (Asbestos). 
EPA  reviewed  the  request  and  in  a  letter 
dated  December  13, 1988,  aproved  the 
delegation.  The  letter  is  as  follows: 

Fred  Hansen, 

Director,  Department  of  Environmental 

Quality,  811 SW Sixth  Avenue,  Portland, 
Oregon  97204 

Dear  Mr.  Hansen:  On  October  4, 1988,  you 
requested  that  EPA  amend  the  delegation  of 
authority  to  enforce  Subpart  M  (Asbestos] 
under  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS)  as 
granted  to  the  Department  of  Environmental 
Quality  (DEQ).  We  have  recviewed  your 
submittal  and  hereby  approve  your  request. 

This  delegation  is  subject  to  the  conditions 
outlined  in  the  original  letter  of  delegation 
dated  November  20, 1975,  and  published  in 
the  Federal  Register  on  February  20, 1976  (41 
FR  7749). 

Since  this  delegation  is  effective 
immediately,  there  is  no  requirement  that 
DEQ  notify  EPA  of  its  acceptance.  Unless 
EPA  receives  from  DEQ  written  notice  of 
objections  within  10  days  of  the  date  of 
receipt  of  this  letter,  DEQ  will  be  deemed  to 
have  accepted  all  the  terms  of  the  delegation. 

An  advance  copy  of  this  Register  is 
enclosed  for  your  information. 

Sincerely, 

Robie  G.  Russell, 

Regional  Administrator. 

Enclosure 

cc:  J.  Herlihy,  EPA-000 

This  notice  is  being  published  to 
notify  the  public  that  a  delegation  of 
authority  under  NESHAPS  has  occurred. 

Authority:  Section  110  Clean  Air  Act  42 
U.S.C.  7410(a)  and  7502. 

Date:  December  13, 1988. 

List  of  Subjects  in  40  CFR  Part  61 

Intergovernmental  relations.  Air 
pollution  control.  Asbestos,  Beryllium, 


Hazardous  materials.  Mercury,  Vinyl 
chloride. 

Charles  E.  Findley, 

Acting  Regional  Administrator. 

[FR  Doc.  88-29493  Filed  12-23-88;  8:45  am] 
BILLING  CODC  6560-50-M 


40  CFR  Part  61 

[FRL-3497-2] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants; 

Subdelegation  of  Authority  to  a  Local 
Agency  in  Oregon 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Subdelegation  of  authority. 
SUMMARY:  EPA  is  announcing  approval 
of  a  request  dated  December  2, 1987, 
from  the  Director  of  the  Lane  Regional 
Air  Pollution  Agency  (LRAPA)  to  amend 
the  current  subdelegation  of  authority 
for  Subpart  M  (Asbestos),  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPS). 

DATE:  December  13, 1988. 

ADDRESSES:  The  relative  material  in 
support  of  this  subdelegation  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

Air  Programs  Branch,  Docket  No.  lOA- 
88-11,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101 

Lane  Regional  Air  Pollution  Authority, 
225  North  Fifth,  Suite  501,  Springfield, 
Oregon  97477 

FOR  FURTHER  INFORMATION  CONTACT: 

Armina  Nolan,  Air  Programs  Branch, 
AT-082,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  Telephone  (206)  442- 
1757,  FTS:  399-1757 
SUPPLEMENTAL  INFORMATION: 

On  April  6, 1973  (38  FR  8820),  pursuant 
to  section  112  of  the  Clean  Air  Act,  as 
amended,  the  Administrator 
promulgated  national  emission 
standards  for  three  hazardous  air 
pollutants  (NESHAPS).  Section  112(d) 
directs  the  Administrator  or  the 
Regional  Administrator  to  delegate  his 
authority  to  implement  and  enforce 
NESHAPS  to  any  State  which  has 
submitted  adequate  procedures. 

On  April  23, 1982,  the  Regional 
Administrator  of  EPA,  Region  10 
subdelegated  to  the  Lane  Regional  Air 
Pollution  Authority  the  authority  to 
implement  and  enforce  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPS)  for  Subpart  M 
(asbestos)  as  promulgated  by  EPA  prior 
to  January  1, 1975.  This  subdelegation 


was  published  in  the  Federal  Register  on 
May  12, 1982  (47  FR  20305). 

Amendments  to  the  national  emission 
standard  for  asbestos  were  proposed  in 
the  Federal  Register  on  July  13, 1983  (48 
FR  32126),  and  finalized  on  April  5, 1984 
(49  FR  13661).  This  action  promulgates 
the  amendments  under  section  112  of  the 
Clean  Air  Act  as  amended  in  1977.  The 
intended  effect  of  the  amendments  is  to 
reinstate  work  practice  and  equipment 
provisions  of  the  standard  that  were 
held  not  to  be  emission  standards  by  the 
U.S.  Supreme  Court  in  1978.  The 
Amendments  also  reword  and  rearrange 
the  standard  for  clarity. 

Lane  Regional  Air  Pollution  Authority 
in  a  letter  dated  December  2, 1987, 
requested  their  asbestos  rules  and 
regulations  under  Title  35  be  rescinded 
and  replaced  with  Title  43.  This 
amendment  would  amend  their  program 
so  it  would  be  in  compliance  with 
Subpart  M  (Asbestos)  under  section  112 
of  the  Clean  Air  Act.  EPA  reviewed  the 
request  and  in  a  letter  dated  December 
13, 1988,  approved  the  subdelegation. 

The  letter  is  as  follows: 

Donald  R.  Arkell, 

Director,  Lane  Regional  Air  Pollution 
Authority, 

225  North  Fifth,  Suite  501, 

Springfield,  Oregon  97477. 

Dear  Mr.  Arkell:  On  December  2, 1987,  you 
requested  that  EPA  amend  the  delegation  of 
authority  to  enforce  Subpart  M  (Asbestos) 
under  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS)  as 
granted  to  the  Lane  Regional  Air  Pollution 
Authority  (LRAPA).  EPA  could  not  formally 
amend  the  delegation  to  the  Lane  Regional 
Air  Pollution  Control  Authority  (LRAPA)  until 
the  State  requested  corresponding 
amendments  to  their  asbestos  NESHAP 
delegation.  DEQ  submitted  their  request  on 
October  4, 1988.  We  have  reviewed  both 
submittals  and  are  hereby  approving  the 
LRAPA  request. 

This  delegation  is  subject  to  the  conditions 
outlined  in  the  orginal  letter  of  delegation 
dated  April  23, 1982,  and  published  in  the 
Federal  Register  on  May  12, 1982,  (47  FR 
20305). 

Since  this  delegation  is  effective 
immediately,  there  is  no  requirement  that 
LRAPA  notify  EPA  of  its  acceptance.  Unless 
EPA  receives  from  LRAPA  written  notice  of 
objections  within  10  days  of  the  date  of 
receipt  of  this  letter,  LRAPA  will  be  deemed 
to  have  accepted  all  the  terms  of  the 
delegation. 

An  advance  copy  of  this  Register  is 
enclosed  for  your  information. 

Sincerely, 

Robie  G.  Russell, 

Regional  Administrator. 

Enclosure 

cc:  F.  Hansen,  DEQ,  J.  Herlihy,  EPA-OO 


52172  Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27,  1988  /  Rules  and  Regulations 


This  notice  is  being  published  to 
notify  the  public  that  a  subdelegation  of 
authority  under  NESHAPS  has  occurred. 

Authority:  Section  110  Clean  Air  Act  42 
U.S.C.  7410(a)  and  7502. 

Dated:  December  13, 1988. 

Charles  E.  Findley, 

Acting  Regional  Administrator. 

List  of  Subjects  in  40  CFR  Part  61 

Intergovernmental  relations.  Air 
pollution  control.  Asbestos,  Beryllium, 
Hazardous  materials.  Mercury,  Vinyl 
chloride. 

[FR  Doc.  88-29494  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  6560-50-M 


40  CFR  Part  81 

[FRL-3496-2] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations;  Ohio 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  USEPA  is  revising  the  carbon 
monoxide  (CO)  designation  for 
Hamilton  and  Franklin  Counties  from 
nonattainment  to  attainment  for  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  carbon  monoxide  (CO). 
USEPA  is  redesignating  these  counties 
based  on  the  State’s  request  and 
submittal  of  data  that  demonstrate  that 
these  areas  have  attained  the  standards. 
Under  the  Clean  Air  Act,  designations 
can  be  changed  if  sufficient  data  are 
available  to  warrant  such  change. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  January  26, 1989. 
addresses:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  S.  Dearborn  Street, 
Chicago,  Illinois  60604 
Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  1800 
WaterMark  Drive,  P.O.  Box  1049, 
Columbus,  Ohio  43266-0149 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Tenner,  (312)  353-2205. 
SUPPLEMENTARY  INFORMATION  Under 
section  107(d)  of  the  Clean  Air  Act  (Act), 
the  Administrator  of  USEPA  has 
promulgated  the  NAAQS  attainment 
status  for  each  area  of  every  State.  See 
43  FR  8962  (March  3, 1978)  and  40  CFR 
Part  81.  These  area  designations  may  be 
revised  whenever  the  data  warrant. 

The  primary  NAAQS  for  CO  is 
violated  if,  more  than  once  in  a  calendar 


year,  maximum  CO  concentrations 
exceed  either  (1)  the  maximum 
allowable  8-hour  concentration  of  9 
parts  per  million  (ppm)  or  (2)  the 
maximum  allowable  1-hour 
concentration  of  35  ppm. 

USEPA’s  criteria  for  a  supportable 
redesignation  request,  as  they  pertain  to 
CO,  are  discussed  in  the  following 
USEPA  memoranda: 

1.  June  12, 1979,  fi'om  Richard  G. 

Rhoads  to  the  Directors  of  Air  and 
Hazardous  Materials  Division,  Regions 
I-X,  Subject:  “Section  107  Redesignation 
Criteria.” 

2.  April  21, 1983,  from  Sheldon  Meyers 
to  Directors  of  Air  Management 
Divisions,  Region  I-X,  Subject:  "Section 
107  Designation  Summary  Policy.” 

3.  December  23, 1983,  from  G.T.  Helms 
to  Chief  of  Air  Programs  Branches, 
Regions  I-X,  Subject:  “Section  107 
Questions  and  Answers.” 

The  USEPA  policy  relevant  to  CO 
redesignation  is  summarized  as  follows: 

1.  The  most  recent  2  years  (8 
consecutive  quarters]  of  quality  assured, 
representative  air  quality  data  are  to  be 
considered  for  each  monitoring  site. 

2.  Evidence  must  be  provided  to  show 
that  a  control  strategy  fully  approved  by 
USEPA  has  been  implemented.  The 
monitored  air  quality  improvement  must 
be  related  to  the  emissions  impacts  of 
the  implemented  control  strategy  and 
show  that  attainment  of  the  standards 
can  be  justified  in  terms  of  the 
implementation  of  permanent, 
enforceable  control  measures. 

3.  Supplemental  data,  such  as  air 
quality  modeling  data,  emissions  data, 
etc.,  should  be  used  to  determine 
whether  or  not  the  monitoring  data 
characterize  the  worst-case  air  quality 
in  the  area. 

4.  An  entire  urban  core  area  should  be 
designated  as  nonattainment  if  standard 
violations  or  the  potential  for  such 
standard  violations  exist  in  the  core 
area. 

Franklin  County  (Columbus) 

On  March  3, 1978  (43  FR  9026),  USEPA 
designated  all  of  Franklin  County,  which 
includes  the  City  of  Columbus,  as 
nonattainment  for  CO.  On  December  6, 
1985,  the  State  of  Ohio  submitted  a 
request  to  USEPA  that  Franklin  County 
be  redesignated  from  nonattainment  to 
attainment  for  CO.  Additional  technical 
support  was  submitted  by  the  State  on 
March  4, 1986.  On  March  18, 1987  (52  FR 
8448),  USEPA  proposed  to  approve  the 
redesignation  based  on  the  technical 
support  discussed  below.  No  public 
comments  were  received  on  USEPA’s 
proposal  to  approve  this  redesignation. 


Air  Quality  Data 

According  to  the  State  submittal,  CO 
was  monitored  at  three  sites  in  Franklin 
County  during  the  period  of  January 
1982  through  September  1985.  The  three 
sites  are:  1313  Chesapeake  (Columbus); 
1585  Morse  Road;  and  280  East  Broad 
Street  (Columbus).  None  of  these  sites 
has  recorded  a  CO  standard  violation 
since  1982.  Two  of  the  three  monitoring 
sites  in  Franklin  Coimty  are  in  areas 
where  relatively  high  CO  concentrations 
might  be  expected.  One  monitor,  which 
is  located  at  280  East  Broad  Street,  is  in 
the  Central  Business  District  (CBD)  of 
Columbus.  The  high  traffic  density  in  the 
CBD  coupled  with  low  vehicle  speeds  in 
this  area  should  produce  relatively  high 
CO  concentrations  locally.  'The 
intersection  nearest  the  monitor  carries 
an  average  daily  trafiic  (ADT)  level  of 
approximately  30,000  vehicles,  with  the 
majority  of  the  traffic  being  on  Broad 
Street  immediately  in  front  of  the 
monitor.  Because  the  annual  second- 
high  CO  concentrations  at  the  280  East 
Broad  Street  site  have  been  well  below 
the  8-hour  standard  since  1982  and 
because  Broad  Street  is  one  of  the 
heaviest  travelled  streets  in  the  CBD,  it 
can  be  concluded  that  none  of  the 
intersections  in  the  CBD  are  likely  to 
experience  violations  of  the  CO 
NAAQS. 

The  second  monitor  of  possible 
concern  is  located  at  1585  Morse  Road, 
which  is  located  outside  of  the  CBD.  The 
nearest  intersection  to  this  site  carries  a 
high  ADT  of  59,000  vehicles  per  day, 
with  vehicle  speeds  between  35  and  40 
miles  per  hour.  This  site  has  not  had 
monitored  violations  of  the  CO  NAAQS 
in  the  last  3  years  despite  its  location  in 
a  high  traffic  area. 

SIP  Attainment  Demonstration 

The  State  of  Ohio’s  1979  SIP  noted 
that  the  1975  Franklin  County  CO 
emission  total  was  estimated  to  be 
266,735  tons/year.  The  SIP  committed  to 
reduce  this  total  to  211,788  tons/year  by 
the  end  of  1982  as  the  result  of  the 
Federal  Motor  Vehicle  Emissions 
Control  Program  (FMVECP)  and  the 
implementation  of  Transportation 
Control  Measures  (TCMs).  The  March  4, 
1986,  submittal  contains  estimates  of 
1984  CO  emissions  and  an  updated 
Reasonable  Further  Progress  (RFP) 
report.The  supplemental  submittal 
shows  that  the  SIP  emission  reduction 
commitment  was  actually  exceeded.  The 
actual  Franklin  County  CO  emissions 
for  1982  were  estimated  to  be  150,347 
tons/year.  Additional  TCM  based  CO 
emission  reductions  occurred  in  1985. 
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The  March  4, 1986,  submittal  lists  the 
TCMs  that  were  implemented  after  1979 
and  the  CO  emission  reduction  achieved 
from  each  measure.  These  TCMs  were: 
mass  transit  improvements;  ridesharing 
programs;  signalization  improvements; 
and  roadway/traffic  flow  improvements. 
Between  1980  and  1982,  TCM’s  achieved 
an  estimated  CO  emission  reduction  of 
7,031  tons/year.  An  additional  estimated 
CO  emission  reduction  of  3,982  tons/ 
year  was  achieved  between  1982  and 
the  end  of  1985.  The  observed  air  quality 
improvements  can  be  explained  to  result 
from  the  implemented  TCM’s  and  the 
FMVECP.  Because  the  TCM’s  and  the 
FMVECP  will  continue  to  reduce  CO 
emissions  in  the  future  and  substantial 
growth  margin  [i.e.,  an  emission 
reduction  in  excess  of  that  minimally 
necessary  to  assure  attainment  of  the 
NAAQS)  for  CO  emissions  has  been 
obtained,  it  is  expected  that  the 
attainment  of  the  CO  NAAQS  will  be 
maintained  at  the  monitoring  sites. 

Conclusion 

USEPA  has  reviewed  both  the 
December  6, 1985,  and  March  4, 1986, 
submittals,  and  has  determined  that  the 
monitored  improvement  in  CO 
concentrations  to  below  the  NAAQS 
levels  can  be  explained  in  terms  of 
permanent,  enforceable  control 
measures.  In  addition,  USEPA  has 
concluded  that  the  peak  monitored  CO 
concentrations  are  representative  of  the 
worst-case  concentrations  in  Franklin 
County.  Because  there  are  no  violations 
of  the  8-hour  and  1-hour  standard  which 
have  been  monitored  in  the  most  recent 
2  years  for  each  site  and  the  SIP 
containing  the  approved  control  strategy 
has  been  implemented,  USEPA  has 
determined  that  a  redesignation  of 
Franklin  County,  Ohio,  to  attainment  for 
CO  is  acceptable.  USEPA  is  approving 
the  redesignation  of  Franklin  County  to 
attainment  for  CO. 

Hamilton  County  (Cincinnati) 

On  March  3, 1978  (43  FR  9026),  USEPA 
designated  Hamilton  County,  which 
includes  the  City  of  Cincinnati,  as 
nonattainment  for  CO.  On  November  20, 
1985,  the  State  of  Ohio  submitted  a 
request  to  USEPA  that  Hamilton  County 
be  redesignated  from  nonattainment  to 
attainment  for  CO.  Additional  technical 
support  was  submitted  by  the  State  on 
March  4, 1986,  and  March  19, 1986.  On 
March  18, 1987  (52  FR  8448),  USEPA 
proposed  to  approve  the  redesignation 
based  on  the  technical  support 
discussed  below.  No  public  comments 
were  received  on  USEPA’s  proposal  to 
approve  this  redesignation. 


Air  Quality  Data 

According  to  the  State  submittal,  CO 
was  monitored  at  five  sites  in  Hamilton 
County  during  the  period  of  January 
1982  through  August  1985.  During  this 
time,  no  violations  have  been  recorded 
at  any  of  these  sites.  These  sites  are; 

1675  Gest  Street  (1982  data  only)  (sites 
are  in  Cincinnati  unless  otherwise 
noted);  Fifth  and  Walnut;  Vine  and  St. 
Clair;  6950  Ripple  Road;  and  3001  Harris 
in  Norwood.  The  1982  CO  SIP  revision 
noted  that  of  the  five  CO  monitors 
operating  during  the  1979-1981  period 
(the  base  period  of  the  SIP  revision), 
only  one  monitor,  located  at  the 
intersection  of  Vine  and  St.  Clair, 
recorded  a  violation  of  the  CO  NAAQS, 
with  two  monitored  8-hour  exceedances 
(11.1  pm  and  9.6  ppm).  The  State 
determined  after  analyzing  the 
emissions  in  the  vicinity  of  the  monitor, 
that  the  monitored  concentrations  at  this 
site  were  reflective  of  the  impacts  of 
mobile  source  CO  emissions  from  two 
relatively  small  traffic  zones 
surrounding  the  monitor.  In  particular, 
the  SIP  noted  that  traffic  levels  are  high 
along  both  Vine  and  St.  Clair  Avenues. 

The  Cincinnati  CO  SIP  revision  and 
the  November  20, 1985,  redesignation 
request  do  not  address  the 
representativeness  of  the  monitoring 
sites  in  terms  of  monitoring  the  worst- 
case  CO  concentrations  that  may 
actually  have  occurred  in  Hamilton 
County.  Consequently,  USEPA 
requested  supplemental  ADT  data  to 
verify  the  representativeness  of  the 
monitoring  sites.  These  data  were 
submitted  by  the  State  on  March  19, 

1986. 

The  Vine  and  St.  Clair  monitor  is 
located  adjacent  to  St.  Clair  Avenue, 
which  has  an  ADT  of  23,000  vehicles  per 
day,  and  91  meters  east  (generally 
downwind  of  the  monitor)  of  Vine 
Street,  which  has  an  ADT  of  28,000 
vehicles  per  day.  Both  roadways  have 
low  to  moderate  vehicle  speeds  of  30 
miles  per  hour  or  less  (low  vehicle 
speeds  result  in  higher  per  vehicle  CO 
emission  rates).  The  51,000  vehicles  per 
day  passing  along  Vine  Street  or  St. 

Clair  Avenue  are  the  likely  source  of  the 
pre-1982  CO  standard  exceedances 
monitored  at  this  site.  No  exceedances 
of  the  standard  have  been  recorded  at 
this  site  since  1982. 

With  the  exception  of  the  Western 
Hills  Viaduct/Beekman  Avenue 
intersection,  all  other  intersections  with 
ADTs  equal  to  or  greater  than  the  ADT 
at  Vine/St.  Clair  are  located 
significantly  farther  from  downtown 
Cincinnati  than  the  Vine/St.  Clair 
intersection.  These  intersections  should 
have  higher  average  vehicle  speeds  than 


the  Vine/St.  Clair  intersection  and,  thus, 
lower  CO  emission  rates  and  lower  CO 
concentrations.  In  addition,  these 
intersections  should  have  lower 
background  CO  concentrations  due  to 
lower  area  densities  of  vehicular  trafiic. 

The  only  other  intersection  of  concern 
in  this  analysis  is  the  intersection  of 
Western  Hills  Viaduct  and  Beekman 
Avenue.  'This  intersection  has  an  ADT 
very  similar  to  that  of  Vine  and  St.  Clair. 
It  has  a  relatively  similar  location  in 
downtown  Cincinnati.  Lacking  other 
data,  USEPA  has  concluded  that  it  has 
CO  concentrations  similar  to  those  at 
Vine  and  St.  Clair,  and  is,  therefore,  also 
currently  below  the  standard. 

SIP  Attainment  Demonstration 

Although  the  redesignation  request 
itself  contains  no  documentation 
demonstrating  that  the  monitored 
attainment  of  the  CO  standard  is  due  to 
implementation  of  permanent, 
enforceable  control  measures,  USEPA 
completed  final  rulemaking  February  23, 
1984  (49  FR  6724),  approving  a  1982 
Cincinnati  CO  SIP  revision  which  does 
document  the  impact  of  such  control 
measure  implementation. 

The  demonstration  of  attainment 
contained  in  the  SIP  was  based  entirely 
on  the  projected  impact  of  the  FMVECP 
and  demonstrated  attainment  of  the  CO 
NAAQS  by  December  31, 1982.  The  SIP 
revision  notes  that  other  TCMs,  such  as 
the  installation  of  metered  parking  and 
enhanced  bus  services  will  be 
implemented  in  the  vicinity  of  the  worst- 
case  monitor.  The  SIP,  however,  does 
not  address  the  emission  impact  of  these 
additional  control  measures.  These 
measures  would  act  to  further  increase 
the  demonstrated  margin  of  attainment. 

'The  approved  demonstration  of 
attainment  is  verified  by  the  air  quality 
data.  Because  the  demonstration  of 
attainment  was  based  entirely  on  the 
projected  impacts  of  the  FMVECP,  and 
this  control  program  has  been 
implemented  and  continues  to  be 
implemented,  it  is  concluded  that  the 
observed  air  quality  improvement  can 
be  explained  in  terms  of  the  SIP’s 
control  program.  The  post-1982 
implementation  of  additional  TCM’s  as 
well  as  the  continued  implementation  of 
the  FMVECP  should  act  to  maintain 
attainment  of  the  CO  NAAQS  at  the 
monitoring  sites. 

Conclusion 

USEPA  has  concluded  that  the 
monitored  improvements  in  CO 
concentrations  to  below-standard  levels 
in  Hamilton  County  can  be  explained  in 
terms  of  permanent,  enforceable  control 
measures.  USEPA  has  also  concluded 
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that  the  peak  monitored  concentrations 
are  representative  of  the  worst-case 
concentrations  in  the  Cincinnati  area. 
Since  no  violations  of  the  standard  have 
been  monitored  in  the  most  recent  2 
years  for  each  site,  USEPA  has 
determined  that  a  redesignation  of 
Hamilton  County,  Ohio  to  attainment  for 
CO  is  acceptable.  Therefore,  USEPA  is 
approving  the  redesignation  of  Hamilton 
County  to  attainment  for  CO. 

The  OfHce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  27, 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Identification  of  Subject  for  Part  81: 
List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  December  15, 1988. 

Lee  M.  Thomas, 

Administrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES-OHIO 

Part  81  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401— 7642. 

2.  Section  81.336  is  amended  by 
revising  the  table  for  “Ohio — CO”  to 
read  as  follows: 

§81.336  Ohio. 


Ohio— CO 

Designated  area 

Does  not  meet 
primafy 
standards 

i 

Canrrat  be 
classified  or 
better  than 
national 
standards 

Cuyahoga  County.. 

Franklin  County . 

Hamilton  County.... 

X 

X 

X 

All  portions  of  all 
other  counties 
in  the  State  of 
Ohio. 

X 

*  *  * 

*  * 

[FR  Doc.  88-29258  Filed  12-23-88:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  22 

[Gen.  Docket  No.  87-390;  FCC  88-317] 

Amendment  of  Parts  2  and  22  of  the 
Commission’s  Rules  to  Permit 
Liberalization  of  Technology  and 
Auxiliary  Service  Offerings  in  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Service 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  gives  cellular 
radio  licensees  the  option  of  offering 
advanced  cellular  technology  and 
auxiliary  common  carrier  services  by 
relaxing  restrictions  on  channel  plans, 
emission  characteristics  and  modulation 
techniques.  This  action  also  relaxes 
cellular  base  station  antenna  height- 
power  requirements.  Permitting 
advanced  cellular  technology  and 
auxiliary  service  offerings  should  lead  to 
more  efficient  use  of  the  spectrum  so 
that  a  greater  number  of  subscribers  can 
be  served,  while  resulting  in  impoved 
and  more  diversified  services.  Relaxed 
antenna  height-power  requirements  will 
allow  carriers  to  achieve  less  costly  cell 
design  and  to  improve  the  quality  of 
service  in  areas  of  high  signal  loss.  Thus, 
this  action  will  give  cellular  licensees 
the  freedom  to  tailor  service  to  the 
needs  in  their  particular  service  areas. 
EFFECTIVE  DATE:  January  26, 1989. 
ADDRESS:  Federal  Communications 
Commission;  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  P.  Husnay  or  Rodney  T.  Small. 
Office  of  Engineering  and  Technology. 
(202)  653-8114  or  (202)  653-8116. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order  in  General  Docket  87-390, 
FCC  88-317,  adopted  October  13, 1988 
and  released  December  12, 1988. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  239), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Report  and  Order 

1.  In  the  Notice  of  Proposed  Rule 
Making  in  this  proceeding  (52  FR  39250; 
October  21, 1987)  the  Commission  on  its 
own  motion,  proposed  amendments  to 


Parts  2  and  22  of  the  Rules  that  would 
enable  cellular  radio  service  operators 
to  introduce  advanced  technologies  and 
provide  auxiliary  common  carrier 
services  in  the  824-849/869-894  MHz 
cellular  frequency  bands.  This  decision, 
a  Report  and  Order,  adopts  a  new 
section  to  the  rules,  {22.930  Special 
Provisions  for  Alternative  Cellular 
Technologies  and  Auxiliary  Services, 
clarifies  the  definition  of  dispatch 
communications  prohibited  on  cellular 
systems  {22.2,  revises  the  table  of 
frequency  allocations  {2.106,  amends  the 
section  of  permissible  communications 
{22.911,  relaxes  the  power  limits  placed 
on  cellular  base  stations  {22.904,  and 
liberalizes  the  antenna  height-power 
requirements  {22.905. 

2.  Based  on  the  record  developed  in 
the  proceeding,  the  Commission 
concludes  that  a  greater  range  of 
technical  and  service  options  in  the 
cellular  service  is  in  the  public  interest. 
Cellular  systems  in  major  markets  are 
using  nearly  all  available  channels 
while  systems  in  smaller  markets  have 
substantial  excess  capacity.  Greater 
technical  freedom  will  provide  incentive 
for  equipment  developers  to  accelerate 
efforts  to  meet  prospective  market 
demand  in  major  markets  while 
allowing  carriers  in  smaller  markets  to 
offer  auxiliary  services  with  those 
channels  that  are  not  needed  for  cellular 
service. 

3.  The  Commision  believes  that  by 
relaxing  technical  standards  pertaining 
to  chaimeling  plans,  emission  types  and 
modulation  requirements,  equipment 
employing  more  efficient  communication 
techniques  will  be  used  for  cellular 
service.  At  the  same  time,  the 
Commission  anticipates  that  less  costly 
cell  design  can  be  achieved,  and  that 
improved  service  to  areas  of  high  signal 
loss  or  new  systems  will  result  by 
liberalizing  the  power  limits  and 
antenna  height-power  requirements  for 
base  stations.  The  Commission  further 
anticipates  that  high-quality  cellular 
service  as  well  as  mobile-equipment 
compatibility  will  continue  to  be 
maintained  by  cellular  operators. 

4.  However,  the  Commission  has 
adopted  safeguards  to  ensure  the 
potential  for  interference  will  be 
minimized  while  compatibility,  for  the 
purpose  of  offerring  service  to  roamers, 
will  be  maintaned.  These  safeguards 
maintain  the  current  Held  strength  limit 
at  the  boundaries  of  cellular  geographic 
service  areas,  expand  frequency 
coordination,  keep  the  current  power 
limit  for  mobile  equipment,  require  type- 
acceptance  of  equipment  and  subject  the 
use  of  advanced  communications 
techniques  or  the  offering  of  auxiliary 
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services  to  a  secondary  status.  Auxiliary 
services  may  include  Basic  Exchange 
Telecommunications  Radio  Service  and 
mobile  services  except  dispatch  service. 
Further  safeguards  include  requirements 
that  carriers  continue  to  provide 
adequate  cellular  service  as  required  by 
the  current  rules,  {22.914,  and  that 
carriers  provide  service  to  roamers  that 
use  equipment  which  conforms  to  the 
current  OST  compatibility  standards. 

The  methods  and  channels  which 
cellular  operators  use  to  provide 
compatible  service  is  being  left  to  the 
discretion  of  each  carrier,  since  the 
communications  needs  and  system 
capacity  requirements  for  each  carrier 
vary  from  service  area  to  service  area. 

5.  The  Commission  notes  that  industry 
committees  are  currently  involved  in 
developing  future  compatibility 
standards  and  believes  that  the 
transition  to  new  cellular  technologies 
will  be  encouraged  and  made  easier  by 
granting  cellular  operators  the  liberty  to 
implement  these  technologies  without 
the  delay  involved  in  a  rule  making.  The 
Commisison,  therefore,  declines  to  take 
action  moving  towards  a  new 
compatibility  standard  but  plans  to 
monitor  the  progress  of  the  industry. 

6.  The  rule  amendments  contained 
herein  have  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  impose  a  new  information 
requirement  on  the  public.  This 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
control  number  3060-0399). 

Ordering  Clause 

7.  Authority  for  this  rule  making  is 
contained  in  47  USC  Sections  154(i], 
303(c),  303(f),  303(g)  and  303(r). 

8.  Accordingly,  It  is  ordered,  that 
Parts  2  and  22  of  the  Commission’s 
Rules  Are  amended  as  specified  below 
effective  January  26, 1989. 

List  of  Subjects 
47CFRPart2 

Communications  equipment.  Radio, 
Television. 

47CFRPart22 

Communications  common  carriers. 
Communications  equipment.  Radio, 
Rural  areas. 

Final  Rules 

47  CFR  Part  2,  Frequency  allocations 
and  radio  treaty  matters;  general  rules 
and  regulations,  is  amended  as  follows* 

PART  2— [AMENDED] 

1.  The  authority  citation  for  Part  2 
continues  to  read: 


Authority:  Sec.  4, 303, 48  Stat.  1066, 1082,  as 
amended;  47  USC  154, 303,  unless  otherwise 
noted. 

2.  Section  2.106  is  amended  by  listing 
footnote  NG151  in  column  5  for  the  824- 
849  MHz  and  869-694  MHz  bands  and 
by  adding  the  text  of  footnote  NG151  to 
the  list  of  footnotes  at  the  end  of  the 
table  as  follows: 

§  2.106  Table  of  Frequency  AHocations. 

*  *  *  •  « 

Non-Govemment  (NG)  Footnotes. 

***** 

NG151  In  the  frequency  bands  824- 
849  MHz  and  869-894  MHz,  cellular  land 
mobile  licensees  are  permitted  to  offer 
auxiliary  services  on  a  secondary  basis 
subject  to  the  provisions  of  Part  22. 
***** 

47  CFR  Part  22.  Public  mobile  service, 
is  amended  as  follows: 

PART  22— (AMENDED] 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  Secs.  4,  303, 48  Stat.  1066, 1083, 
as  amended  (47  USC  154,  303),  sea  553  of  the 
Administrative  Procedure  Act  (S  USC  553), 
unless  otherwise  noted. 

2.  In  §  22.2,  the  definition  of  “basic 
exchange  teleconununications  radio 
service”  and  "dispatch  communication” 
are  revised  to  read  as  follows: 

§22.2  Definitions. 

***** 

Basic  Exchange  Telecommunications 
Radio  Service.  In  the  Riual  Radio 
Service  this  service  provides  public 
message  communication  service 
between  a  central  office  and  fixed 
subscribers  located  in  rural  areas.  In  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Service,  this 
service  provides  public  message 
conununication  service  to  fixed 
subscribers  in  Rural  Service  areas  and 
in  rural  parts  of  Metropolitan  Statistical 
Areas. 

***** 

Dispatch  Communication.  Two-way 
voice  communication,  normally  of  not 
more  than  one  minute’s  duration,  Liat  is 
transmitted  between  a  dispatcher  and 
one  or  more  land  mobile  stations, 
directly  through  a  base  station,  without 
passing  through  the  mobile  telephone 
switching  facilities. 
***** 

3.  In  §  22.900,  the  first  sentence  is 
revised  to  read  as  follows: 

§22.900  Scope. 

This  subpart  sets  out  the  regulations 
governing  the  licensing  and  operations 


of  cellular  systems  authorized  in  the 
bands  824-849  MHz  and  869-894  MHz 

***** 

4.  Section  22.904  is  revised  to  read  as 
follows: 

§  22.904  Power  limitations. 

Stations  in  this  service  shall  not  be 
permitted  to  exceed  the  effective 
radiated  power  indicated  below. 


Watts 

(ERP) 

500 

7 

Mobile  stations _ —  _ 

7 

5.  Section  22.905  is  revised  to  read  as 
follows: 

§  22.905  Antenna  height-power  for  base 
stations. 

In  view  of  the  fact  that  the 
predominant  characteristic  of  cellular 
systems  is  frequency  reuse  within  a 
given  service  area,  the  effective  radiated 
power  (ERP)  of  base  stations  with 
transmitting  antennas  in  excess  of  500 
feet  above  average  terrain  (AAT)  must 
be  reduced  as  shown  in  the  table  below, 
unless  coordination  is  performed  and 
agreements  are  reached  with  all 
neighboring  carriers  that  are  within  75 
miles. 


For  AATs  between  the  above  listed 
values,  linear  interpolation  should  be 
used. 

6.  Section  22.911  is  amended  by 
revising  paragraph  (d)  and  adding  new 
paragraph  (e)  to  read  as  follows: 

§  22.91 1  Permissible  communications. 
***** 

(d)  General  communications  are 
permitted  on  cellular  frequencies. 
Dispatch  communications  are  prohibited 
on  cellular  frequencies. 

(e)  Cellular  operators  and  resellers  so 
authorized  by  their  state  regulatory 
entities  may  offer  fixed  basic  exchange 
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telephone  service  in  RSAs  and  rural 
parts  of  MSAs.  Other  fixed  cellular 
services  may  be  offered  on  an  incidental 
basis  pursuant  to  §  22.308  of  the  Rules. 

7.  Section  22.930  is  added  to  read  as 
follows: 

§  22.930  Special  provisions  for  alternative 
cellular  technologies  and  auxiliary  services. 

Provided  that  interference  to  other 
cellular  systems  is  not  created,  and 
service  to  roamers  whose  mobile 
equipment  conforms  to  OST  53  is 
offered,  cellular  licensees  may  employ 
alternative  cellular  technologies  and 
auxiliary  common  carrier  services  in  the 
frequency  bands  824-849  MHz  and  869- 
894  MHz,  except  on  the  cellular  control 
channels.  These  special  provisions  will 
be  referred  to  as  the  cellular  service 
option.  The  cellular  service  option  may 
be  exercised  subject  to  the  following 
requirements: 

(a)  Cellular  licensees  may  offer 
advanced  cellular  technology  or 
auxiliary  mobile  communication 
services  on  a  secondary  basis.  The 
cellular  licensee  will  be  responsible  for 
all  operations  in  its  authorized 
frequency  block  and  service  area. 

(b)  Cellular  licensees  are  required  to 
inform  the  Commission  of  the  new 
technology  or  new  services  to  be 
provided  under  the  cellular  service 
option  by  filing  Form  489,  pursuant  to 
the  requirements  specified  in  §  22.117,  at 
least  thirty  days  prior  to  the 
implementation  of  the  services.  The 
information  required  to  be  Hied  with  the 
Commission  includes  a  description  and 
classihcation  of  the  services  intended  to 


be  o^ered,  and  a  listing  of  any  new  or 
modiOed  transmitting  facilities. 

(c)  Operations  under  the  cellular 
service  option  are  subject  to  the 
technical  requirements  in  §§  22.903, 
22.904  and  22.905.  The  emission 
requirements  of  §  22.907  will  be  applied, 
but  only  to  the  extent  of  those  emissions 
that  fall  outside  the  specific  cellular 
frequency  bands  licensed  to  the 
operator,  i.e.,  band  A  or  band  B.  Mobile 
transmitters  are  subject  to  type 
acceptance  in  accordance  with  Part  2  of 
the  Rules. 

(d)  A  cellular  licensee's  CGSA  will  be 
based  on  cellular  facilities  only.  The  39 
dBu  contours  of  auxiliary  service 
facilities  will  not  be  considered  when 
demonstrating  the  75  percent  coverage 
requirement  specified  in  §  22.903.  In 
addition,  the  39  dBu  contours  of 
auxiliary  service  facilities  must  be 
contained  within  the  CGSA. 
Furthermore,  the  construction  of  an 
auxiliary  service  facility  does  not  satisfy 
the  construction  requirements  of 

§  22.43(c). 

(e)  Operations  under  the  cellular 
service  option  are  not  subject  to  the 
channeling  requirements  of  §  22.902,  the 
types  of  emissions  and  modulation 
requirements  of  §  22.906,  or  the  emission 
requirements  of  §  22.907.  The 
requirements  of  §  22.911  pertaining  to 
permissible  communications  shall  apply 
imder  the  cellular  service  option,  except 
for  the  channel  pairing  requirement. 

(f)  For  mobile  facilities  (other  than 
cellular  radio],  the  information  required 
by  paragraph  (b)  of  this  section  must 
include  the  number  of  imits  to  be  placed 
in  service,  manufacturer’s  name,  FCC 


identiHcation  number,  and  specific 
frequencies  of  operation.  Licensees  shall 
submit  emission  bandwidth  and 
frequency  tolerance  data  to  the 
Commission  demonstrating  compliance 
with  the  rules. 

(g)  The  only  fixed  service  authorized 
under  the  cellular  service  option  is  Basic 
Exchange  Telecommunications  Radio. 
For  this  service,  the  information 
required  by  paragraph  (b)  of  this  section 
must  include  sufficient  technical  data 
and  calculations  to  verify  compliance 
with  the  aggregate  field  strength  limit. 
Calculations  are  required  at  eight 
equally  spaced  intervals  around  the 
service  contour.  Other  data  required  for 
fixed  transmitters  is  the  manufacturer’s 
name,  model  number,  rated  output 
power,  operating  frequency,  frequency 
tolerance,  modulation  type,  emission 
profile,  and  antenna  location,  elevation, 
orientation  and  pattern. 

(h)  Operations  under  the  cellular 
service  option  are  subject  to  frequency 
coordination  in  accordance  with 

§  22.902(d)  and  the  following 
requirements.  The  cellular  system 
operator  must  perform  an  engineering 
analysis  to  ensure  that  interference  will 
not  occur  from  implementation  of 
auxiliary  services  or  alternative  cellular 
technologies.  The  operator  must  obtain 
the  concurrence  of  other  cellular 
systems  on  the  same  frequency  block 
within  75  miles. 

Federal  Conununications  Conunission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  88-29367  Filed  12-23-88;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
propos^  issuance  of  rules  and 
regulations.  The  purpose  (rf  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  250 

Donation  of  Food  for  Use  in  the  United 
States,  Its  Territories  and  Possessions 
and  Areas  Under  Its  Jurisdiction 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Proposed  rule — Extension  of 
comment  period. 

summary:  This  document  provides  a  30 
day  extension  to  the  public  comment 
period  on  a  proposed  rule  published  by 
the  Department  on  October  20, 1988  (53 
FR  41172).  That  proposed  rule  would 
amend  the  Food  Distribution  Program 
Regulations  (7  CFR  Part  250)  by:  (1) 
Improving  the  maimer  in  which 
agricultural  commodities  acquired  by 
the  Department  of  Agriculture  are 
distributed  to  recipient  agencies;  (2) 
establishing  mandatory  criteria  to  be 
used  by  distributing  agencies  in 
determining  service  fees;  and  (3) 
establishing  minimum  performance 
standards  to  be  followed  by  distributing 
agencies  responsible  for  intrastate 
distribution  of  donated  commodities. 
These  proposed  changes  are  intended  to 
improve  the  distribution  of  commodities 
to  recipient  agencies.  The  original  60 
day  comment  period  on  the  proposal 
closed  on  December  19, 1988.  In 
response  to  requests  from  commenters, 
this  document  reopens  and  extends  the 
comment  period  until  January  18, 1989. 

date:  To  be  assured  to  consideration, 
comments  must  be  postmarked  on  or 
before  January  18, 1989. 

ADDRESS:  Comments  should  be  sent  to: 
Susan  E.  Proden,  Chief,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Alexandria,  Virginia  22302. 
Comments  in  response  to  these  rules 
may  be  inspected  at  3101  Paik  Center 
Drive,  Room  506,  Alexandria,  Virginia 


during  normal  business  hours  (8:30  am. 
to  5:00  p.m.,  Mondays  through  Fridays). 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Proden,  Chief,  Program 
Administration  Branch  at  area  code 
(703)  756-3660. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  published  on  October  20, 
1988  was  the  last  in  a  series  of  rules 
published  by  the  Department  to 
implement  the  requirements  of  Pub.  L 
100-237,  “The  Commodity  Distribution 
Reform  Act  and  WIC  Amendments  of 
1987.”  The  proposed  changes  to  the  food 
distribution  regulations  are  intended  to 
improve  the  distribution  of  commodities 
to  recipient  agencies.  The  proposed  rule 
addresses  the  use  of  commercial 
warehousing  and  delivery  systems, 
mandatory  criteria  for  establishing 
service  fees,  and  minimum  performance 
standards  for  distributing  agencies.  The 
proposed  rule  contains  several  of  the 
most  complex  provisions  of  Pub.  L 100- 
237.  Comments  are  being  solicited  to 
assist  the  Department  in  developing 
regulations  which  will  provide  for  a 
more  efficient,  effective  and  uniform 
operation  of  the  Food  Distribution 
Program. 

The  Department  recently  received 
several  requests  for  a  60  day  extension 
of  the  comment  period  on  that  proposal. 
One  request  of  particular  importance 
was  submitted  by  die  National 
Association  of  State  Agencies  for  Food 
Distribution  (NASAFD).  The  reasons 
cited  by  NASAFD  for  the  extension 
were  that  the  regulations  will  have  wide 
ranging  efiects  on  recipient  agencies  as 
well  as  State  agencies;  and  that  the 
initial  comment  period  did  not  provide 
adequate  time  for  recipient  agencies  and 
other  interested  parties  to  be  notified 
about  the  proposal  and  for  them  to 
prepare  comments. 

liie  Department  appreciates  the  fact 
that  NASAFD  is  instrumental  in  both 
disseminating  information  to  recipient 
agencies  about  regulations  and  in 
assisting  the  Department  by  encouraging 
interested  parties  to  provide  comments 
on  our  regulations,  llierefore,  the 
Department  regrets  that  it  cannot 
comply  completely  with  the  request  for 
a  60  day  extension  of  the  comment 
period.  However,  for  the  following 
reasons  the  Department  has  determined 
that  a  30  day  extension  is  the  maximum 
the  Department  will  provide.  States 
have  been  extensively  informed  about 
the  requirements  of  Pub.  L.  100-237  since 


January  8, 1988  when  it  was  enacted.  All 
FNS  regicmal  offices  held  program 
directors’  meetings  to  advise  State 
administrators  of  the  requirements 
contained  in  the  law.  FNS  staff  also 
attended  the  national  conference  held 
by  NASAFD  to  outline  the  new 
requirements.  Moreover,  and  of  greatest 
significance.  Congress  set  forth 
timelimits  in  whi^  the  Department  must 
complete  the  rulemaking  process. 

Therefore,  the  distribution  believes 
that  an  extension  of  no  longer  than  30 
days  strikes  a  balance  between  the 
needs  of  the  public  for  more  time  to 
prepare  comments  and  the  needs  of  the 
Department  to  implement  the  law  as 
expeditiously  as  possible. 

The  Department  will  continue  to 
accept  comments  postmaiiied  on  or 
before  January  18, 1989.  Commenters 
who  have  already  submitted  comments 
are  welcome  to  submit  additional 
recommendations  if  they  wish  to 
address  new  subjects  or  revise  previous 
remarks.  Otherwise,  the  comments 
previously  submitted  will  be  considered 
in  the  comment  analysis. 

Date:  December  20, 1988. 

Anna  Kondratas, 

Administrator. 

[FR  Doc.  88-29571  Filed  12-23-88;  8:45  am] 
BILUNQ  CODE  341(>-30-M 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  309  and  310 

[Docket  No.  87-001P] 

Sulfonamide  and  Antibiotic  Residues 
in  Young  Calves;  Certification 
Requirement 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Proposed  rule. 

summary:  This  proposal  would  amend 
the  Federal  meat  inspection  regulations 
by  adding  specific  language 
requirements  on  written  certifications 
under  the  voluntary  certification 
program  for  young  calves.  Such 
language  would  provide  consistency 
among  all  certifications  signed  by 
producers  and  any  subsequent 
custodians  of  young  calves  certifying 
that  their  animals  have  not  been  treated 
with  drugs  or  have  been  treated  with 
one  or  more  drugs  in  accordance  with 


52178 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27.  1988  /  Proposed  Rules 


label  directions  approved  by  the  Food 
and  Drug  Administration  (FDA)  and 
have  been  withheld  horn  slaughter  for 
the  period[s)  of  time  specified  by  those 
label  directions.  It  would  also  advise  the 
certifying  parties  of  the  consequences  of 
false  statements.  The  proposed  rule 
would  also  amend  the  definition  of 
certified  calf  to  include  any  subsequent 
custodians  of  calves,  along  with 
producers,  as  parties  to  certify  the 
calves  and  would  require  that  all  prior 
certifications  be  attached  to  the  most 
recent  certification  when  the  animal  is 
presented  for  slaughter.  This  proposed 
action  is  in  accord  with  a  recent 
recommendation  by  the  Office  of  the 
Inspector  General  to  develop  a  standard 
form  for  the  certified  calf  program. 

DATE:  Comments  must  be  received  on  or 
before  February  27, 1989. 
address:  Written  comments  to  Policy 
Office,  ATTN:  Linda  Carey,  FSIS 
Hearing  Clerk,  Room  3171,  South 
Agricultiu^  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250. 

(See  also  “Comments"  under 
Supplementary  Information.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  McCutcheon,  Acting  Assistant 
Deputy  Administrator,  Inspection 
Management  Program,  Meat  and  Poultry 
Inspection  Operations,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 

(202)  447-3697. 

SUPPLEMENTARY  INFORMATION: . 
Executive  Order  12291 

The  Agency  has  determined  that  this 
proposed  rule  is  not  a  “major  rule” 
under  Executive  Order  12291.  This 
proposed  rule  would  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  or  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographical 
regions;  or  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprise  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  would  provide 
language  to  assure  that  all  certificates 
used  under  the  certified  calf  program 
contain  consistent  statements  of 
certification  and  warnings  of  the  legal 
consequences  of  falsifications  of  those 
documents. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  this  proposed  rule  will  ^ 
not  have  a  significant  economic  impact  ‘ 


on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  Written 
certifications  are  currently  required 
imder  the  voluntary  certified  calf 
program.  This  proposed  rule  serves  only 
to  require  specific  language  in 
certifications  that  would  advise  the 
certifier  of  the  legal  consequences  of 
falsifying  any  statements  in 
certifications;  it  would  also  provide 
language  consistency  among  all 
certifications. 

Paperwork  Requirements 

This  proposed  rule  would  (1)  require 
specific,  standard  language  on 
certifications,  including  language  on  the 
penalties  for  false  statements,  (2)  permit 
subsequent  custodians  as  well  as 
producers  of  calves  to  “certify”  calves, 
and  (3)  require  that  any  subsequent 
“certifier,”  as  a  result  of  change  in 
custody,  attach  a  copy  of  any  previous 
certification  when  the  certified  calf  is 
presented  for  slaughter.  These 
paperwork  and  recordkeeping 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  as  control  number  0583-0053. 
However,  FSIS  is  submitting  additional 
information  and  revised  burden 
estimates  to  0MB  for  approval  under  an 
inventory  correction  worksheet. 

Comments 

Interested  persons  ar«  invited  to 
submit  written  comoMviEft  concerning 
this  proposal.  Written  comments  should 
be  sent  to  the  Policy  Office.  Please 
indicate  the  docket  number  that  appears 
in  the  heading  of  this  document.  All 
comments  submitted  in  response  to  the 
proposal  will  be  made  available  for 
public  inspection  in  the  Policy  Office 
between  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday. 

Background 

Because  of  increasing  high 
concentrations  of  sulfonamide  and 
antibiotic  residues  in  young  calves,  FSIS 
published  in  the  Federal  Register  (49  FR 
23602,  June  7, 1984)  an  interim  rule, 
effective  June  4, 1984.  The  interim  rule 
intensified  inplant  testing  procedures  for 
detecting  violative  concentrations  of 
sulfonamide  and  antibiotics  in  calves  up 
to  3  weeks  in  age  or  150  pounds  in 
weight  It  provided  for  a  voluntary 
written  certification  program  that 
allowed  less  intensive  testing  on  calves 
that  were  certified  in  writing  by  the 
producer  as  not  having  been  treated 
with  such  drugs  or,  if  so,  that  the 
prescribed  withdrawal  period  had 
passed.  The  interim  rule  was  made  final 
on  September  9, 1985,  in  the  August  9, 
1985,  Federal  Register  (50  FR  32162). 


The  written  certifications  are  signed 
by  the  producer  verifying  that  the 
animal  was  not  treated  with  drugs  or,  if 
so,  that  prescribed  withdrawal  periods 
on  the  (hug's  label  were  followed.  Any 
subsequent  custodian  of  such  animal, 
such  as  an  auction  market,  normally 
maintains  a  record  of  the  producer's 
certification  and,  if  necessary,  makes 
the  certification  available  to  the 
establishment  which  slaughtered  the 
animal  or  to  the  inspector  at  that 
establishment.  In  instances  where  a 
positive  test  result  occurs,  the  inspector 
must  know  the  identity  of  the  producer 
to  conduct  followup  testing  of 
subsequent  animals  presented  for  . 
slaughter  by  the  producer,  and  to  inform 
FDA  of  the  positive  test  result. 

On  January  20, 1987,  FSIS  published 
an  interim  rule,  which  became  effective 
immediately,  implementing  modified 
testing  procedures  to  reflect  current 
marketing  and  calf  management 
practices  (52  FR  2101).  The  interim  rule 
bases  intensity  of  testing  primarily  on 
the  history  of  condemnations  for 
sulfonamide  and  antibiotic  residues  in 
young  veal  calves  at  each 
establishment.  Certification  is  still  given 
some  weight  in  determining  intensity  of 
testing.  The  certification  program  has 
proven  to  be  a  successful  strategy  in 
recognizing  producers  who  practice 
good  calf  management  practices; 
however,  FSIS  determined  that  an 
additional,  more  direct  approach  to 
residue  testing  is  necessary.  As  residue 
condemnations  increase  at  a  i 
establishment,  the  inspector  increases 
the  testing  rate.  Conversely,  the 
inspector  decreases  the  testing  rate 
when  minimal  residue  condemnations 
occur. 

The  interim  rule  also  (1)  discontinues 
the  testing  of  animals  condemned  for 
pathological  conditions,  (2)  permits 
establishment  personnel  to  assist 
inspection  personnel  in  conducting  the 
tests;  (3)  clarifies  that  the  certification  of 
the  animals  must  be  in  writing,  and  (4) 
clarifies  that  the  veterinary  medical 
officer  can  authorize  the  reduction  of 
line  speeds  when  necessary  to  allow 
sufficient  time  for  performing  tests. 

Proposed  Rule 

In  signing  certifications,  the  individual 
and/or  the  entity  which  the  individual 
represents  is  subject  to  section  407  of 
the  Federal  Meat  Inspection  Act  (21 
U.S.C.  677),  which  incorporates  criminal 
penalties  imder  15  U.S.C.  50  for  false 
statements,  and  to  18  U.S.C.  1001  and 
3632,  which  contain  alternative  fines 
and  criminal  penalties  for  false 
statements.  Criminal  penalties  are 
imposed  upon  an  individual  or  entity 
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only  when  there  is  proof  of  criminal 
intent  to  falsify  a  certiHcation  by  such 
individual  or  entity.  In  addition,  an 
individual  or  entity  is  held  responsible 
only  for  the  time  period  covered  by  the 
signed  certification. 

FSIS  has  not  required  specihc 
language  on  the  certifications.  As  such, 
a  warning  of  criminal  penalties  is  not 
included  on  the  certifications.  In  a 
recent  report  concerning  its  audit  of  the 
meat  and  poultry  inspection  program, 
the  Office  of  the  Inspector  General 
recommended,  in  part,  that  FSIS  develop 
a  standard  form  for  the  certiHed  calf 
program  to  warn  producers  of  the 
consequences  of  false  statements. 

This  proposed  rule  would  add  specific 
language  to  be  included  in  the 
certifications  w'aming  the  certifying 
party  that  falsification  of  such 
certiHcations  is  a  crime  and  may  result 
in  a  fine  or  imprisonment  or  both.  In 
addition  to  the  warning,  certitications 
would  be  required  to  contain  a  list  of  the 
animals  being  certified  and  an 
identifying  number  which  would 
correspond  to  the  number  displayed  on 
the  backtag,  eartag,  or  other  secure 
identification  for  those  certified  animals. 

Currently,  only  producers  certify 
animals.  This  proposal  would  also 
extend  the  certiHcation  program  to  each 
subsequent  custodian  of  the  animal. 
That  is,  each  custodian  of  the  animal 
from  birth  to  presentation  for  slaughter 
would  be  given  the  opportunity  to 
certify.  However,  any  subsequent 
“certifier”  as  a  result  of  a  change  in 
custody  would  be  required  to  attach  a 
copy  of  any  previous  certification  to  the 
certification  presented  with  the  calf  at 
the  time  of  slaughter.  This  information 
will  assist  FSIS  in  its  efforts  to  trace 
back  to  all  custodians  of  the  animal. 
Therefore,  the  definitions  of  “certified 
calf’  and  “certified  group”  would  be 
amended  to  include  any  other 
subsequent  custodian  of  the  animal  and 
would  require  that  any  and  all  previous 
certifications  be  attached  to  the 
certification  presented  with  the  animal 
at  the  time  of  slaughter. 

List  of  Subjects 
9CFRPart309 

Ante-mortem  inspection;  Drug 
residues;  Meat  inspection. 

9  CFR  Part  310 

Post-mortem  inspection;  Drug 
residues;  Meat  inspection. 

For  the  reasons  set  forth  in  the 
preamble.  Parts  309  and  310  would  be 
amended  as  set  forth  below. 


PART  309— ANTE-MORTEM 
INSPECTION 

1.  The  authority  citation  for  Part  309 
continues  to  read  as  follows: 

Authority:  34  Stat.  1260,  79  Stat.  903,  as 
amended,  81  Stat.  584,  84  Stat.  91,  438;  21 
U.S.C.  601  et  seq.,  33  U.S.C.  1254(b). 

2.  Section  309.16  would  be  amended 
by  revising  paragraphs  (d)(l](ii)  and  (3) 
to  read  as  follows: 

§  309.16  Livestock  suspected  of  having 
biological  residues. 

***** 

(d)  *  *  * 

(1)  *  *  * 

(ii)  Certified  calf.  A  calf  that  the  producer 
and  any  other  subsequent  custodian  of  the 
calf  certifies  has  not  been  treated  with  any 
animal  drug  or  has  been  treated  with  one  or 
more  drugs  in  accordance  with  FDA 
approved  label  directions  and  has  been 
withheld  from  slaughter  for  the  period(s)  of 
time  specified  by  those  lable  directions. 
***** 

(3)  Certified  group,  (i)  For  a  calf  to  be 
considered  certified,  the  producer  and 
other  subsequent  custodians  of  the  calf 
must  certify  in  writing  that  while  the 
calf  was  in  his/her  custody,  the  calf  was 
not  treated  with  animal  drugs  or  has 
been  treated  with  one  or  more  drugs  in 
accordance  with  FDA  approved  label 
directions  and  has  been  withheld  from 
slaughter  for  the  period(s]  of  time 
specified  by  those  label  directions.  Any 
prior  certification  must  be  attached  to 
the  certification  that  is  presented  with 
the  animal  at  the  time  of  slaughter.  The 
certification  shall  contain  a  list  of  the 
calves  with  accompanying  identification 
numbers,  as  required  by  paragraph 
(3](ii]  of  this  section,  followed  by  the 
following  language: 

I  hereby  certify  that  while  in  my  custody, 

from _ to _ (time  period  of 

custody),  the  above-listed  calf  or  calves  were 
not  treated  with  drugs,  or  have  been  treated 
with  one  or  more  drugs  in  accordance  with 
FDA  approved  label  directions  and  have 
been  withheld  from  slaughter  for  the 
period(s)  of  time  specified  by  those  label 
directions.  I  certify  that,  to  the  best  of  my 
knowledge  and  belief,  all  information 
contained  herein  is  true,  that  the  information 
may  be  relied  upon  at  the  official 
establishment,  and  that  I  understand  that  any 
willful  falsification  of  this  certification  is  a 
felony  and  may  result  in  a  fine  of  $250,000  or 
more  for  an  individual  or  $500,000  or  more  for 
a  corporation,  or  imprisonment  for  not  more 
than  5  years,  or  both  (21  U.S.C.  677, 18  U.S.C. 
1001  and  3623). 

Executed  on - 

(date  of  certification) 


(signature  of  certifier) 

(typed  or  printed  name  and  address  of 
certifier) 


(business  of  certifier) 

(ii)  Each  calf  must  be  identified  by  use 
of  backtag,  eartag,  or  other  type  of 
secure  identification  which  displays  a 
number  which  shall  be  recorded  on  all 
written  certifications. 
***** 

PART  310— POST-MORTEM 
INSPECTION 

3.  The  authority  citation  for  Part  310 
continues  to  read  as  follows: 

Authority:  34  Stat.  1260,  79  Stat.  903,  as 
amended,  81  Stat.  584,  84  Stat.  91, 438;  21 
U.S.C.  71  et  seq.,  601  et  seq.,  33  U.S.C.  1254(b). 

4.  Section  310.21  would  be  amended 
by  revising  paragraph  (b)(2)  to  read  as 
follows: 

§  310.21  Carcasses  suspected  of 
containing  sulfa  and  antibiotic  residues; 
sampling  frequency;  disposition  of  affected 
carcasses  and  parts. 
***** 

(b)  *  *  * 

(2)  Certified  calf.  A  calf  that  the 
producer  and  any  other  subsequent 
custodian  of  the  calf  certifies  has  not 
been  treated  with  any  animal  drug  or 
has  been  treated  with  one  or  more  drugs 
in  accordance  with  FDA  approved  label 
directions  and  has  been  withheld  from 
slaughter  for  the  period(s)  of  time 
specified  by  those  label  directions. 
***** 

Done  at  Washington,  DC,  on:  December  21, 
1988. 

Lester  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  88-29635  Filed  12-23-88;  8;45  am) 
BILLING  CODE  341IM>M-M 


9  CFR  Parts  318  and  320 

[Docket  No.  86-041P] 

Processing  Procedures  and  Cooking 
Instructions  for  Cooked,  Uncured  Meat 
Patties 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
provide  processors  of  fully  and  partially 
cooked,  and  char-marked,  uncured  meat 
patties  with  specific  manufacturing, 
handling,  and  labeling  requirements  for 
these  products  to  reduce  Ae  potential 
for  incidents  of  food-borne,  pathogen- 
caused  illness  from  consumption  of 
inadequately  cooked,  uncured  meat 
patties.  There  has  been  increasing 
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evidence  in  recent  years  that  food-borne 
pathogens  survive  in  product  many 
consumers  consider  fully-cooked,  such 
as  "Char-Broiled  Beef  Patties,” 

“Salisbury  Steak,"  and  “Pre-Browned 
Fresh  Pork  Sausage  Patties,"  but  which 
is  not  fully-cooked  without  sufficient 
additional  heating.  Recently  a  strain  of 
Escherichia  coil,  (£■.  coli  0157:H7)  was 
epidemiologically  linked  to  an  outbreak 
of  food  poisoning  which  hospitalized 
and  seriously  endangered  six  Minnesota 
school  children.  The  Centers  for  Disease 
Control  have  determined  that 
consumption  of  undercooked,  uncured 
beef  patties  caused  the  illnesses, 
although  the  specihc  strain  of  E.  coli,  E. 
coli  0157:H7,  has  not  been  isolated  from 
the  patties.  The  proposed  rule  would 
establish  (1)  holding  temperature  and 
time  requirements  for  raw  meat  used  for 
cooked,  uncured  meat  patties;  (2) 
internal  temperature  and  time 
combination  processing  requirements 
fully  and  partially-cooked,  uncured  meat 
patties  and  for  uncured  meat  patties 
which  are  char-marked  with  heat  but 
remain  raw;  (3)  a  requirement  that  a 
cooking  instruction  be  placed  on  the 
label  of  partially-cooked  and  char- 
marked,  uncured  meat  patties, 
instructing  the  final  preparer  to  cook  the 
patties  to  a  well  done  state  (a  minimum 
internal  meat  temperature  of  160  °F.); 
and  (4)  requirements  to  assure  that  fully- 
cooked,  uncured  meat  patties  are  not 
contaminated  after  cooking.  The 
proposed  rule  is  designed  to  prevent 
instances  of  illness  from  the 
consumption  of  such  patties. 
dates:  Comments  must  be  received  by 
January  26, 1989. 

ADDRESS:  Written  comments  may  be 
mailed  to  the  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Policy  Office,  Attn:  Linda 
Carey,  Room  3171,  South  Agriculture 
Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  (See  also 
“Comments”  under  supplementary 
INFORMATION.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  F.  Dennis,  Director,  Processed 
Products  Inspection  Division,  Technical 
Services,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  447-3840. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  made  a  determination 
that  this  proposed  rule  would  not  be  a 
major  rule  under  Executive  Order  12291. 
It  would  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 


Federal,  State  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  foreign  or  domestic 
markets. 

Effect  on  Small  Entities 

The  Administrator  has  made  an  initial 
determination  that  this  proposed  rule 
may  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
entities.  Currently  130  establishments 
produce  cooked,  uncured  meat  patties. 
Although  FSIS  is  unable,  at  this  time,  to 
determine  how  many  of  these 
establishments  are  small  businesses,  it 
is  true  that  the  majority  of  producers  are 
small  entities.  The  proposed  rule  would 
require  that  fully-cooked  products  be 
cooked  to  a  minimum  of  160  degrees 
Fahrenheit  or  an  equivalent 
temperature/ time  combination,  that 
speciHc  handling  requirements  for  raw 
and  cooked  products  be  followed,  and 
that  partially-cooked  and  char-marked 
products  be  labeled  to  indicate  that 
further  cooking  by  the  consumer  is 
needed.  Compliance  with  these 
requirements  appears  necessary  to 
protect  the  public  from  products  which 
may  be  contaminated  with  enteric 
pathogenic  bacteria.  An  analysis 
reflecting  the  impact  of  this  proposed 
rule  on  small  entities  will  be  available 
prior  to  the  publication  of  the  hnal  rule. 

Paperworic  Requirements 

This  proposed  rule  would  require  that 
those  establishments  which  encounter  a 
monitoring  defect,  a  process  deviation, 
or  a  process  failure  maintain  a  written 
record  of  the  defect,  deviation,  or  failure 
in  the  instant  case  as  well  as  the  steps 
that  will  be  taken  by  the  establishment 
to  prevent  a  recurrence.  This  written 
record  would  have  to  be  available  for 
review  by  FSIS  program  employees  and 
any  other  duly  authorized  representative 
of  the  Secretary  upon  request.  This 
proposed  rule  also  would  require  that 
establishments  perform  analyses  for 
conforms  (enteric  bacteria  which  may  or 
may  not  be  pathogenic].  Salmonella, 
and  E.  coli  for  each  lot  of  product 
subject  to  sampling.  Results  of  these 
analyses  would  have  to  be  on  file  at  the 
establishment  and  available  for  review 
by  FSIS  program  employees  and  any 
other  duly  authorized  representative  of 
the  Secretary  upon  request.  These 
recordkeeping  requirements  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 


Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this  action 
within  a  period  of  30  days  after 
publication.  Written  comments  must  be 
sent  to  the  Policy  Office  at  the  address 
shown  above  and  should  refer  to  the 
docket  number  located  in  the  heading  of 
this  document.  All  comments  submitted 
in  response  to  this  action  will  be 
available  for  public  inspection  in  the 
Policy  Office  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday. 

Background 

Recent  History  of  Enteric  Pathogens  in 
Meat  Products 

In  the  past  3  years,  there  has  been 
increasing  evidence  that  pathogens 
originating  in  the  intestinal  tracts  of 
food  animals  (enteric  organisms)  can 
survive  in  undercooked,  uncured  meat 
patties  and  can  cause  serious  and 
potentially  fatal  food-borne  illnesses  in 
people  who  eat  the  product  without 
sufficient  reheating. 

One  of  the  primary  enteric  organisms 
of  public  health  significance  in  meat  is 
Salmonella,  which  causes  salmonellosis. 
Human  clinical  symptoms  of 
salmonellosis  include  diarrhea, 
vomiting,  and  fever.  Infants,  young 
children,  the  elderly  and  individuals 
suffering  from  an  illness  may  be 
seriously  affected. 

The  Agency  has  confirmed  a  number 
of  occurrences  of  salmonellosis  in 
“cooked”  beef,  roast  beef,  and  “cooked” 
corned  beef.  Until  the  Agency  issued 
processing  regulations  in  1977  (42  FR 
44217),  these  cooked  beef  products  were 
a  significant  vehicle  of  human 
salmonellosis  in  the  United  States.  Now 
other  meat  products  are  emerging  as 
potential  carriers  for  Salmonella. 

In  1985,  FSIS  confirmed  one  instance 
of  Salmonella  in  commercially  produced 
“fully-cooked,”  “char-broiled,”  uncured 
beef  patties.  Although  there  had  been  no 
prior  confirmed  cases  of  human 
salmonellosis  from  “fully-cooked,” 
uncured  beef  patties,  the  potential  was 
known  to  exist.  These  patties,  labeled 
“fully-cooked,”  “char-broiled,”  and 
similarly  prepared  products  that 
indicate  they  are  ready-to-eat,  were 
cooked  in  some  cases  to  very  low 
internal  temperatures.  This  product  had 
been  produced  for  the  Chicago  school 
system;  potentially  affecting  a  large 
number  of  individuals,  mostly  children. 
The  processing  establishment’s 
procedure  for  cooking  and  handling  this 
product  was  insufficient  to  eliminate 
this  food-bome  pathogenic  bacteria. 
Salmonella  was  detected  during  routine 
microbiological  sampling  procedures  of 
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the  frozen-stored  product,  and  the 
product  was  recalled  before  it  was 
consumed. 

Another  potential  microbial 
contaminant  of  undercooked,  uncured 
beef  patties  is  Escherichia  coli  0157:H7. 
This  pathogenic  serotype  of  E.  coli 
causes  illness  including  hemorrhagic 
colitis  and  hemolytic  uremic  syndrome 
(HUS).  HUS  is  a  serious  and  potentially 
fatal  condition  which  causes  other 
complications  such  as  hypertension, 
chronic  renal  insufficiency,  seizure, 
blindness,  and  psychomotor  retardation. 
The  death  rate  for  HUS  is  approximately 
5  percent,  and  approximately  10  percent 
of  the  survivors  suffer  some  permanent 
damage.  A  toxin  similar  to  that 
produced  by  Shigella  is  believed  to  be 
involved.  The  toxin  and  the  bacteria  are 
vulnerable  to  heat  and  can  be  destroyed 
by  heat  during  cooking. 

Outbreaks  from  E.  coli  0157:H7 
infections  have  been  reported  in  nursing 
homes,  schools,  and  day  care  centers, 
usually  after  patients  or  children  have 
eaten  undercooked  hamburger.  The 
most  severe  illnesses  have  occurred 
among  the  most  vulnerable  population 
groups — the  very  old  and  the  very 
young.  In  mid-1987, 16  people  suffered 
from  hemorrhagic  colitis  as  a  result  of 
eating  undercooked  beef  which  was 
found  to  contain  E.  coli  0157:H7.  Of  the 
16  persons,  eight  developed  HUS  and 
four  died.  In  October  of  this  year,  the 
same  virulent  strain,  E.  coli  0157:H7, 
was  the  causative  organism  for  several 
conHrmed  illnesses  among  Minnesota 
school  children;  54  became  ill  with 
bloody  diarrhea,  many  of  them  very  ill, 
and  six  required  hospitalization.  The 
Centers  for  Disease  Control  (CDC)  and 
the  Minnesota  Department  of  Health 
determined  epidemiologically  that  the 
vehicles  were  “fully-cooked,"  uncured 
beef  patties.  The  Agency’s  investigation 
revealed  that  the  patties  had  been 
undercooked  by  the  processing 
establishment. 

Agency  and  Industry  Actions 

Under  the  Federal  Meat  Inspection 
Act  (FMIA)  (21  U.S.C.  601  et  seq.],  the 
Secretary  is  responsible  for  assuring 
consumers  that  meat  and  meat  food 
products  distributed  to  them  are  not 
adulterated.  Section  l(m)(3)  of  the  FMIA 
(21  U.S.C.  601(m)(3))  provides  that  any 
carcass,  part  thereof,  meat,  or  meat  food 
product  is  adulterated  “*  *  *  if  it 
consists  in  whole  or  in  part  of  any  filthy, 
putrid,  or  decomposed  substance  or  is 
for  any  other  reason  unsound, 
unhealthful,  unwholesome,  or  otherwise 
unfit  for  human  food.”  To  prevent 
adulterated  product  from  reaching 
consumers,  section  6  of  the  FMIA  (21 
U.S.C.  606]  provides  that  all  such 


product  shall  be  condemned  and 
destroyed  for  food  purposes. 

In  direct  response  to  the  1985  Chicago 
Salmonella  outbreak  from  undercooked 
beef  patties,  FSIS  issued  Notice  92-85.* 
The  notice  was  an  interim  measure 
required  to  protect  the  public  health. 

The  notice  requested  information  on 
current  industry  processing  practices 
and  provided  optimum  processing 
guidelines  to  processors  on  those  types 
of  products  similar  to  the  beef  patties 
which  were  implicated  in  the  Chicago 
outbreak.  The  notice  specifically  applied 
to  cooked,  uncured,  comminuted,  formed 
or  unformed  red  meat  products,  and  to 
battered  and  breaded  poultry  items 
which  were  heated  only  to  set  the 
batter.  The  notice  recommended  safe 
cooking  temperature  and  time 
combinations  for  fully-cooked  products 
and  safe  cooking  instructions  for 
partially-cooked  products. 

The  processing  procedures  and  label 
information  submitted  in  response  to  the 
notice  showed  that  an  overwhelming 
majority  of  the  procedures  developed  to 
produce  fully-cooked,  uncured, 
comminuted  products  were  insufficient 
to  destroy  all  enteric  pathogenic 
organisms.  In  addition,  labels  for 
partially-cooked  products  did  not  carry 
cooking  instructions,  or  carried 
instructions  for  heating  which  were 
insufficient  to  ensure  destruction  of 
surviving  enteric  pathogenic  organisms. 

Microbial  Control 

To  rectify  the  problem  of  pathogenic 
enteric  bacteria  survival  in  fully-cooked, 
uncured  meat  patties,  microbial  control 
must  be  established  for  raw  product. 

Incidence.  Meat,  meat  products, 
poultry,  and  poultry  products  were 
responsible  for  a  significant  number  of 
the  reported  food-borne  outbreaks  in  the 
United  States  between  1968  and  1977. 
According  to  recent  FSIS  surveys, 
carcasses  of  approximately  2  percent  of 
raw  beef,  12  percent  of  raw  pork,  and  35 
percent  of  young  chickens  are 
contaminated  by  salmonellae.®  FSIS  has 
not  recovered  E.  coli  0157:H7  from 
ground  beef  or  brisket  samples  at  plant 
level,  but  has  discovered  the  organism 
in  a  low  percentage  (less  than  1  percent] 
of  veal  samples  from  the  North  Central 
states.  A  recent  random  check  by  the 
University  of  Wisconsin  Food  Research 
Institute  of  ground  beef  at  retail  stores 
in  Madison,  Wisconsin,  and  Calgary, 


'  A  copy  of  FSIS  Notice  92-85  is  available  from 
the  FSIS  Hearing  Clerk,  Rm  3171-South  Agriculture 
Building,  Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington,  DC  20250. 

‘  Surveys  are  available  for  review  in  the  Office  of 
the  FSIS  Hearing  Clerk,  Rm  3171-South  Agriculiure 
Building,  Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington.  DC  20250. 


Canada,  revealed  that  up  to  1.5  percent 
of  raw  ground  beef  in  the  United  States 
and  3.7  percent  of  raw  ground  beef  in 
Canada  carried  the  bacteria.^ 

Production  and  Processing  Practices 

Clean  livestock  production  practices 
and  good  manufacturing  practices 
during  slaughter  can  greatly  reduce  the 
number  of  enteric  pathogenic  bacteria 
which  may  remain  on  carcasses  prior  to 
boning  and  processing.  During  boning 
operations,  temperature  and  time 
controls,  proper  handling,  and  proper 
storage  are  effective  in  reducing 
microorganism  growth.  Product  holding 
temperatures  of  40  "F.  or  lower  are 
effective  in  retarding  microbial  activity 
in  perishable  commodities  and 
specifically  in  meat  trimmings.  Although 
pathogenic  organisms  can,  and  do, 
multiply  at  these  temperatures,  the  rate 
of  reproduction  is  relatively  slow. 
Shortened  holding  periods,  in 
combination  with  low  refrigeration 
temperatures,  significantly  decrease  the 
probability  that  Salmonella,  E.  coli 
0157:H7,  and  other  food-borne 
pathogens  will  multiply  on  raw  product. 

Grinding  of  meat  distributes 
microorganisms  residing  on  external 
surfaces  throughout  the  mass.  However, 
handling  and  storing  ground  meat  at  low 
temperatures  is  effective  in  retarding 
most  pathogenic  bacterial  activity.  Any 
temperature  abuse,  for  example, 
allowing  the  surface  temperature  to 
exceed  40  °F.,  would  cause  accelerated 
microbial  growth. 

Thorough  cooking,  as  defined  in  the 
proposed  regulation,  of  the  ground  meat 
is  effective  in  destroying  all  enteric 
pathogenic  bacteria.  The  number  of 
bacteria  on  raw  product  should  be 
minimized  since  heat  treatment  may  be 
insufficient  to  destroy  bacteria  if  they 
are  present  in  unusually  high  numbers. 
When  undercooking  or  improper 
cooking  occurs,  food-bome  pathogens 
can  survive  and  cause  illness. 

Once  cooked,  it  is  essential  that  the 
temperature  be  lowered  rapidly, 
especially  in  the  temperature  ranges  of 
90  °F.  to  120  °F.  where  surviving 
pathogenic  bacteria  grow  well.  In 
addition,  exposing  raw  or  undercooked 
product  to  cooked  product,  must  be 
avoided  to  prevent  cooked  product  from 
becoming  contaminated. 


®  These  data  are  available  for  review  in  the  Office 
of  the  FSIS  Hearing  Clerk.  Rm  3171-South 
Agriculture  Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250. 
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A  System  for  Process  Control:  The 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  System 

Control  of  pathogenic  bacteria  can  be 
effectively  implemented  through  a 
HACCP  system.  The  Agency  supports, 
and  is  actively  involved  in,  development 
of  HACCP-based  quality  control.  A 
HACCP  system,  as  defined  by  the 
Agency,  includes  (1)  the  identification  of 
potential  hazards,  (2)  the  identification 
of  critical  control  points  (CCP’s),  (3)  the 
development  of  effective  process  limits 
at  those  CCP's,  and  (4)  the  use  of 
appropriate  monitoring  activities  to 
assure  that  the  limits  are  met 

A  hazard  is  any  contaminant, 
adulterant  factor,  or  condition  that 
results  in  an  unwholesome  product  or 
may  cause  product  to  be  a  health  risk  to 
the  consumer.  Hazard  analysis  is  the 
evaluation  of  ingredients,  processing 
operations,  and  human  factors  which 
can  cause  the  product  to  present  a  real 
or  potential  hazard  to  the  consumer. 
Lastly,  a  CCP  is  any  point  where  a 
process  can  be  changed  or  controlled  to 
assure  that  a  hazard  does  not  cause  the 
product  to  become  adulterated. 

It  is  imperative  that  processors  of 
meat  products  manufacture  their 
products  according  to  HACCP  system 
principles.  Slight  modifications  to  a 
processing  procedure  could  seriously 
threaten  public  health,  especially  when 
a  CCP  is  modified. 

The  National  Research  Council,  in  its 
1985  report  on  An  Evaluation  of  the  Role 
of  Microbiological  Criteria  for  Foods 
and  Food  Ingredients,  recognized  that 
HACCP  systems  must  be  developed  for 
numerous  foods.  Cooked,  uncured  meats 
were  specifically  discussed  and  the 
report  noted  that  the  potential  hazard 
for  precooked,  uncured  meats  produced 
in  commerical  establishments  is  high.'* 
The  report  included  CCP’s  in  the 
manufacturing  of  these  products;  i.e., 
microbiological  quality  of  raw  materials, 
the  heat  process  and  post-heat  process 
handling,  proper  chilling  of  the  heated 
product,  proper  refrigeration,  and 
adequate  reheating. 

Development  of  the  Proposed  Rule 

In  view  of  the  public  health  risks 
associated  with  improper  and 
inadequate  processing  of  cooked, 
uncured  meat  patties  and  the  lack  of 


*  An  Evaluation  of  the  Rote  of  Microbiological 
Criteria  for  Foods  and  Food  Ingredients, 
Subcommittee  on  Microbiological  Criteria, 
Committee  on  Food  Protection,  Food  and  Nutrition 
Board.  National  Research  Council,  National 
Academy  Press,  Washington,  DC  1965.  A  copy  of 
this  publication  is  available  for  review  in  the  Office 
of  the  Hearing  Clerk,  Rm  3171 -South  Agriculture 
Building.  Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington,  DC  20250. 


HACCP-based  regulatory  enforcement 
and  guidance  procedures,  the  Agency  is 
issuing  this  proposed  rule  for  fully- 
cooked,  partially-cooked,  and  char- 
marked,  uncured,  meat  patties  because 
these  products  appear  to  be  at  greatest 
immediate  risk.  FSIS  is  developing 
further  rulemaking  for  all  heated, 
uncured,  comminuted  meat  products 
which  will,  if  finalized,  be  issued  at  a 
future  time. 

The  Prescribed  Procedure 

This  proposed  rule  specifies  three 
processes:  One  for  fully-cooked  patties; 
one  for  partially-cooked  patties;  and  one 
for  patties  char-marked  by  a  heat 
source.  Each  procedure  contains  CCP’s 
which  all  processors  using  that  process 
would  be  required  to  use.  Processors 
could  also  identify  additional  CCP’s  for 
their  processes;  however,  all  CCP’s 
identified  in  the  rule  would  have  to  be 
used.  For  each  CCP,  the  proposed  rule 
identifies  process  control  limits — limits 
at  the  CCP  to  assure  that  only  product 
which  is  not  adulterated  is  produced. 

CCP’s  Required  in  the  Proposed  Rule 

Raw  Material  Handling.  Sound 
microbiological  quality  of  raw  meat 
appears  important  to  the  production  of 
unadulterated  cooked,  uncured  meat 
patties.  Raw  meat  would  not  be  used  for 
preparing  these  cooked  products  if  it  has 
been  received  or  stored  at  temperatures 
exceeding  40  ’’F.;  if  it  has  been  held  at 
refrigeration  temperatures  in  the 
establishment  for  longer  than  72  hours; 
or  if  it  has  been  completely  thawed  for 
more  than  24  hours.  These  process 
control  limits,  when  enforced,  would 
appear  to  greatly  reduce  the  potential 
for  food-bome  pathogens  to  grow. 
Refrigeration  of  the  meat  prior  to 
processing  appears  to  reduce  the 
potential  for  growth  since  pathogens 
reproduce  slowly  at  lower  temperatures. 

Non-Refrigerated  Exposure.  For  fully- 
cooked  products,  the  specified  time  and 
temperature  combinations  would  require 
that  raw  meat  product  not  be  removed 
from  refrigerated  storage  (40  °F.  or 
lower)  more  than  2  hours  prior  to 
cooking.  Additionally,  raw  meat  product 
would  have  to  be  returned  to 
refrigerated  storage  within  1  hour  of  a 
heat  processing  equipment  failure. 

For  partially-cooked  and  char-marked 
products,  the  specified  time  and 
temperature  combinations  would  require 
that  raw  meat  product  not  be  removed 
from  refrigerated  storage  (40  °F.  or 
lower)  more  than  1  hour  prior  to 
cooking.  Additionally,  raw  meat  product 
would  have  to  be  returned  to 
refrigerated  storage  within  1  hour  of  a 
heat  processing  equipment  failure. 


In  addition,  if  the  failure  exceeds  2 
hours,  the  equipment  would  have  to  be 
cleaned  and  sanitized  prior  to  restarting 
processing  operations.  These  provisions 
would  appear  to  reduce  the  time 
pathogens  spend  at  the  temperature 
which  allows  their  most  rapid 
reproduction,  lessen  the  pathogen  load 
on  product,  and  thereby  increase  the 
effectiveness  of  the  cook. 

Cooking,  Three  cooking  processes  are 
specified;  Fully-cooked,  partially- 
cooked,  and  char-marked  with  a  heat 
source.  Thermal  destruction  of 
microorganisms  in  meat  appears  to  be  a 
function  to  both  temperature  and  time. 

At  higher  temperatures  microbial  death 
appears  to  occur  within  a  short  period  of 
time;  at  lower  temperatures  longer 
exposure  times  appear  to  be  required. 
Based  on  research,  the  Agency  has 
developed  a  series  of  temperature  and 
time  combinations  with  equivalent 
effects,  so  that,  for  instance,  160  °F. 
instantaneously  is  equivalent  to  130  °F. 
for  121  minutes.®  However,  the  industry 
practice  for  cooking  meat  patties 
appears  to  be  an  instantaneous  cook 
without  dwell  time.  Pursuant  to  this 
proposed  regulation,  an  internal 
temperature  of  160  “F.  would  constitute 
the  minimum  standard  for  a  fully-cooked 
patty. 

The  Agency  has  contracted  for,  and 
received  a  copy  of,  a  research  study  on 
“Lethality  of  Heat  to:  Listeria 
Monocytogenes  Scott  A  and  Escherichia 
coli  0157:H7,  Part  I:  D-Value 
Determinations  in  Ground  Beef  and 
Turkey."  ®  A  preliminary  assessment 
indicates  E.  coli  0157:H7  is  also 
effectively  destroyed  at  these  same 
temperatures  cited  above  for  destroying 
Salmonella. 

The  permitted  temperature  and  time 
combinations  of  the  proposed  rule  for 
fully-cooked  patties  appears  to  affect 
the  yield,  and  to  some  extent  the 
appearance  and  texture  of  the  patties  as 
they  leave  the  federally  inspected 
establishment.  However,  since  these 
combinations  appear  safe  and  effective 
in  destroying  enteric  pathogenic 
microorganisms,  the  public  health 
concerns  would  seem  to  outweigh  the 
economic  consequences,  and,  thus, 
require  the  Agency  to  act  accordingly. 
Other  temperature  and  time 
combinations  do  not  seem  to  be 
completely  safe  nor  effective.  In  any 


®  Goodfellow.  S.J..  and  W.L.  Brown.  1978.  Fate  of 
Salmonella  inoculated  into  beef  for  cooking.  )oumal 
of  Food  Protection  41:598-605. 

’  ABC  Research.  1988.  Unpublished.  A  copy  of 
this  study  is  available  for  review  in  Ihe  Office  of  the 
FSIS  Hearing  Clerk.  Rm  3171-South  Agriculture 
Building,  Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Washington,  DC  20250. 
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case,  since  even  the  fully-cooked  patties 
would  be  reheated  before  use,  the 
consumer  may  well  notice  no  difference 
at  all. 

For  partially-cooked  patty  processes, 
this  proposed  rule  also  specifies 
minimum  cooking  temperature  and  time 
combination  requirements. 

Temperature/ time  heat  treatments  less 
intense  than  those  for  fully-cooked 
patties  would  not  seem  to  be  completely 
safe  nor  effective  in  destroying  enteric 
food-borne  pathogens.  The  minimum 
temperature  required  in  this  proposed 
rule  for  partially-cooked  patties — 140 
*F. — is  the  temperature  many 
establishments  are  currently  using  to 
cook  “fully-cooked”  patties.  Partially- 
cooked  product  safety  appears  to  be 
dependent,  by  definition,  on  adequate 
cooking  before  consiunption  and 
prominent,  clear  labeling.  However, 
these  requirements  could,  and  do  appear 
to,  minimize  the  possible  load  of 
pathogenic  organisms  and  this,  in  turn, 
would  assure  that  the  final  cooking  by 
the  end-user — the  consumer  or  an 
institutional  food  service  organization — 
would  be  more  effective. 

Char-marked  patties,  except  where 
they  touch  the  heat  source,  are  not 
really  cooked  at  all.  However,  they  are 
heated  in  producing  the  char-marks,  and 
the  possibility  of  temperature  abuse 
appears  to  exist.  If  the  char-marking 
were  performed  inefficiently  and  the 
patties  were  allowed  to  rise  to  the  90 
”F.-120  °F.  range  and  remain  there  for  a 
number  of  hours,  any  pathogens  present 
would  be  likely  to  mulitply  quickly  since 
conditions  include  a  nutrient-rich  media 
and  a  favorable  temperature.  Therefore, 
the  Department  proposes  to  include 
these  patties  in  this  rule.  The  proposed 
rule  specifies  a  maximum  internal 
temperature  the  patties  could  reach,  and 
a  maximum  time  in  which  the  patties 
could  be  above  40  ”F.  These 
requirements  should  reduce  the 
potential  for  increased  microbiological 
activity  while  “heat"  processing  patties. 

Selection  of  Required  Temperatures 

Both  Salmonella  and  E.  coli  0157:H7 
are  susceptible  to  heat,  although 
Salmonella  is  slightly  more  resistant.  In 
addition  to  manufacturing  procedures 
intended  to  reduce  the  potential  for 
food-bome  microorganisms  to  grow,  a 
kill-step  sufficient  to  destroy  viable 
enteric  pathogens  appears  necessary. 
Currently,  the  Agency  has  no  required 
minimum  temperature  for  fully-cooked, 
partially  cooked,  or  char-market, 
uncured  meat  patties.  To  destroy  enteric 
pathogens  in  meat  patties,  either  an 
instant  internal  temperature  of  160  °F.  or 
an  equivalent  temperature  and  time 
combination  is  necessary.  This  is 


basically  the  same  criteria  used  by  the 
Agency  in  the  FSIS  Notice  92-85  in  1985. 

The  minimum  temperature  of  160  "F. 
for  fully-cooked,  uncured  meat  patties 
would  differ  from  the  145  °F. 
requirement  for  cooked  beef  roasts 
established  in  a  rule  published  on 
September  2, 1977  (42  FR  44217).  There 
are  several  reasons  for  this.  Roasts  are 
processed  differently  than  patties  and 
are  of  larger  size.  Once  an  internal 
temperature  of  145  °F.  is  attained,  the 
produce  remains  at  or  near  that 
temperature  for  some  time  both  before 
and  after  the  target  temperature  is 
reached.  This  is  called  come-up  time 
and  come-down  time,  respectively.  It  is 
an  elementary  physical  principle  that  a 
large  dense  mass  will  retain  heat  better 
than  a  small  dense  mass.  In  addition, 
roasts  are  generally  cooked  in  the 
presence  of  moisture  [Salmonella  is 
more  resistant  to  heat  in  a  dry 
environment  than  in  the  presence  of 
moisture);  the  larger  size  increases  the 
time  the  product  is  at  destructive 
temperatures;  and  they  have  a  lower 
surface  area  in  relation  to  volume  for 
microorganisms  to  grow.  On  the  other 
hand,  patties  are  currently  generally 
exposed  to  high  heat  sources  for 
extremely  short  periods  of  time — 
sometimes,  just  to  brown  the  surface  or 
to  apply  char-marks.  An  FSIS  survey  of 
12  establishments  in  1985  revealed  a 
range  of  heating  from  90  °F.  to  145  "F.’ 

No  additional  moisture  is  present  during 
the  processing.  Because  of  the  small 
mass,  there  appears  to  be  no 
appreciable  come-up  or  come-down  time 
and  the  relative  surface  area  seems 
large.  The  145  °F.  temperature 
requirement  for  cooked  beef  roasts 
appears,  therefore,  insufficient  for 
destroying  all  enteric  pathogens  in  meat 
patties. 

The  presence  of  curing  agents,  such  as 
sodium  and  potassium  nitrite,  in 
comminuted  meat  products  reduces  the 
survival  potential  of  most  food-bome 
pathogens.  Salmonella,  in  particular,  is 
adversely  affected  by  the  curing 
process.  Therefore,  uncured  patties 
would  be  much  more  likely  to  contain 
food-bome  pathogens  than  cured 
patties.  Food-bome  outbreaks  caused  by 
cooked,  cured  meat  patties  are  possible 
but  are  not  likely. 

The  minimum  temperature  of  140  °F. 
for  partially-cooked  patties  would 
appear  to  effectively  reduce  the  number 
of  enteric  pathogens.  Since  the  raw 
material's  microbial  load  appears 


'  A  copy  of  the  survey  is  available  for  review  in 
the  Office  of  the  Hearing  Clerk.  Rm  3171 -South 
Agriculture  Building.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  20250. 


directly  related  to  the  wholesomeness  of 
the  final  cooked  product,  this 
temperature  would  greatly  increase  the 
probability  that  the  product  would  be 
safe  when  recooked  by  the  end-user. 

Food-Borne  Concerns  in  Various  Meat 
and  Poultry  Products 

Because  beef  is  the  type  of  meat  most 
likely  to  be  used  in  patties,  it  has  most 
often  been  implicated  in  patty-bome 
food-poisoning  outbreaks;  however, 
other  meat  species,  as  well  as  poultry, 
are  also  implicated.  Pork  sausage  patties 
were  confirmed  Salmonella-^osWwe  by 
the  Agency  in  1981.  Although  cooked 
pork  products  are  sometimes  heated  to  a 
specified  temperature  and  time 
combination  to  destroy  trichinae 
(helminths  causing  the  disease 
trichinosis),  traditionally-used 
temperatures  are  not  adequate  to 
destroy  enteric  bacterial  pathogens. 

Thus,  cooking  pork  to  144  °F.  may 
destroy  trichinae  but  is  ineffective  in 
destroying  enterics.  Partially-cooked 
pork  patties  are  required  by  this  rule  to 
be  handled  as  a  partially-cooked 
product. 

Neither  lamb  nor  veal  cooked  patties 
are  commonly  associated  with  food- 
bome  disease;  however,  veal  is  known 
as  a  host  for  E.  coli  0157:H7. 

Nearly  all  cooked  poultry  products  are 
temperature-regulated  by  the  Poultry 
Products  Inspection  Regulations  and  are 
cooked  either  to  160  °F.  or  155  'F.  (as 
required  for  uncured  and  cured 
products,  respectively).  Consequently, 
cooked  poultry  has  been  infrequently 
linked  to  illnesses.  However,  cooked  red 
meat  products  prepared  under  the 
Federal  Meat  Inspection  Regulations 
may  contain  poultry  which  would 
appear  to  pose  a  potential  for  illness.  As 
mentioned  earlier,  the  incidence  of 
Salmonella  on  young  chickens,  is  high, 
in  comparison  to  meat.  This  proposed 
change  to  the  meat  regulations  would 
either  require  the  cooked  product  to  be 
cooked  sufficiently  to  destroy  enteric 
pathogens  (similar  to  the  poultry 
regulations),  or  limit  the  enteric 
pathogen  population  by  controlling  the 
raw  material  and  require  that  finished 
product  be  labeled  as  a  partially-cooked 
or  char-marked  product  which  requires 
a  thorough  cook  by  the  end-user. 

Cooling.  The  Time  and  Temperature 
Table  (Table  B  of  this  proposed  rule) 
would  require  that  fully-cooked,  uncured 
meat  patties  be  immediately  cooled 
after  the  heat  treatment.  Fully-cooked 
patties  would  have  to  be  rapidly  and 
continuously  cooled  from  130  °F.  to  80 
°F.  to  40  °F.  within  5  hours. 

FSIS  has  been  concerned  with  the 
cooling  of  full-cooked  products.  Cooling 
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guidelines  were  issued  by  FSIS  Directive 
7110.3,  May  12, 1988,  to  help  prevent  the 
outgrowth  of  surviving  pathogenic 
organisms  or  those  unintentionally 
added  to  the  product  after  the  heat 
treatment.®  Tlie  cooling  requirement 
limits  in  this  proposed  rule  for  fully- 
cooked  patties  are  the  same  as  are  in 
the  guideline  for  other  fully-cooked 
products. 

For  partially  cooked  and  char-marked 
patties,  the  cooling  requirements  would 
be  more  stringent.  The  cooling 
requirements,  however,  would  be 
included  as  part  of  the  cooking  process 
restrictions  and  would  be  contained  as 
part  of  the  CCP  for  cooking.  Partially- 
cooked  products  would  have  to  be 
cooked  from  40  °F.  to  a  minimum  of  140 
°F.  and  be  cooled  back  down  to  40  °F. 
within  2  hours;  char-marked  patties 
would  be  limited  to  temperatures  above 
40  “F.  for  no  more  than  2  hours.  These 
requirements  appear  practical  for  the 
industry.  A  large  majority  of 
comminuted  products  currently  are 
immediately  cooled  or  frozen  after 
cooking,  and  already  appear  to  be  in 
compliance  with  these  cooling 
requirements.  However,  some  present 
cooling  procedures  may  not  be  sufficient 
to  prevent  the  outgrowth  of  surviving 
pathogenic  organisms  or  of  those 
intentionally  added  to  the  product  after 
cooking. 

Cooling  procedures  were  included  as 
an  essential  part  of  the  cooked  beef 
regulations  (9  CFR  318.17]  issued  in  1983 
and  have  proven  useful  in  preventing 
outbreaks  of  salmonellosis. 

Cooking  Instruction.  For  partially- 
cooked  and  char-marked  patties  (as 
opposed  to  fully-cooked],  a  thorough 
cook,  as  provided  in  this  proposed  rule, 
just  prior  to  consumption  appears 
necessary  to  assure  that  pathogens  and 
toxins  that  survive  partial-cooking  or 
char-marking  are  destroyed. 

Accurate  and  effective  labeling  as  to 
final  cooking  instructions  for  the 
consumer,  coupled  with  handling  and 
preparation  practices  for  the 
establishment  would  seem  to  provide 
the  needed  margin  of  safety  in  lieu  of 
full  cooking. 

Required  Label  Features 

As  a  label  feature,  partially-cooked, 
uncured  meat  patties  would  bear  the 
following  statement  "Partially  Cooked: 
For  Safety,  Cook  Until  Well  Done 
(Internal  Meat  Temperture  160  “F.].”  As 
a  label  feature,  char-marked,  uncured 

*  A  copy  of  the  Cooling  Guidelines  is  available 
from  the  FSIS  Hearing  Clerk,  Rm  3171-South 
Agriculture  Building.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Washington,  DC  20250. 


meat  patties  would  bear  the  statement 
“Uncooked,  Char-Marked  Product:  For 
Safety,  Cook  Until  Well  Done  (Internal 
Meat  Temperature  160  “F.].”  These 
statements  would  be  label  qualifiers  for 
the  product  name  and  would  be  placed 
adjacent  to  the  product  name,  in 
lettering  of  easily  readable  style,  and  at 
least  one-half  the  size  of  the  product 
name.  As  an  alternative  to  revising 
existing  labels,  this  statement  could  be 
applied  as  a  pressure  sensitive  label  for 
addition  to  existing  labeling,  provided  it 
satisfles  the  placement,  styis,  and  size 
requirements  described.  The 
establishment  would  have  to  develop  a 
monitoring  activity,  such  as  a  sampling 
plan  for  finished  product,  to  assure 
appropriate  modification  of  applicable 
product  labels.  This  monitoring 
requirement  would  remain  effective 
until  the  existing  supply  of  labeling  was 
used. 

Cooking  Instruction  Temperature 
Requirement 

Regarding  the  cooking  instruction, 

FSIS  would  require  time  and 
temperature  values  for  cooking  in  terns 
of  the  internal  temperature  of  the 
product  (160  °F.].  This  is  standard  for 
scientific  research  since  an  internal 
temperature  of  the  meat  tends  to  be 
more  accurate  than  the  temperature  of 
the  oven  in  which  it  is  cooked. 

Traditional  cooking  instructions  to 
consumers  are  given  in  terms  of 
chamber  temperature  and  time;  or,  for  a 
microwave,  in  terms  of  power  setting 
and  time.  Although  product  internal 
temperature  is  more  accurate  than  the 
temperature  of  the  oven  in  which  it  is 
cooked,  measurement  of  internal 
temperature  would  be  difficult  for 
consumers  since  most  patties  are 
relatively  thin  and  it  is  difficult  to  get  an 
accurate  internal  temperature.  Insertion 
of  a  meat  thermometer  would  probably 
not  result  in  a  reliable  measurement. 

The  establishments  that  prepare 
partially-cooked  or  char-marked  product 
would  be  required  by  this  proposed  rule 
to  label  the  product  with  an  internal 
meat  temperature  cooking  instruction. 
The  Agency  would,  and  the  industry 
would  be  encouraged  to,  educate 
consumers  so  that  they  might  be  able  to 
recognize  uncured  meat  patties  that  are 
“well  done”  or  “partially-cooked." 

Sanitary  Practice.  Fully-cooked  meat 
products  appear  susceptible  to 
recontamination  from  many  sources, 
including  raw  and  undercooked  food, 
improper  equipment  cleaning,  and  poor 
personnel  sanitation.  Thus,  this 
proposed  rule  would  adopt  the 
sanitation  provisions  established  for 
cooked  roast  beef,  9  CFR  318.17,  that 


have  proven  to  be  effective  in  reducing 
the  potential  for  recontamination. 

Microbiological  Analyses 

In  addition  to  the  proposed  FSIS 
required  processing  controls,  the 
proposed  rule  would  specify  the 
microbiological  analyses  that  could  be 
required  during  the  investigation  of  a 
monitoring  defect  and  would  be  required 
during  the  investigation  of  a  process 
deviation  unless  the  processor  was 
willing  to  grant  a  process  failure  was 
involved  and  proceed  accordingly  in  a 
fully-cooked  patty  process.  The  analyses 
would  be  performed  for  coliforms,  E. 
coli,  and  Salmonella.  If  E.  coli  or 
Salmonella  were  detected,  then  known 
enteric  pathogens  would  have  been 
found  in  a  product  that  was  supposed  to 
be  fully-cooked.  This  would  mean  a 
process  failure  would  have  occurred,  the 
product  would  be  a  known  public  health 
risk,  and  the  product  would  have  to  be 
treated  to  destroy  these  pathogens 
before  it  could  be  used  in  any  fashion. 

If  coliform  organisms  (enteric  bacteria 
which  include  E.  coli,  and  may  or  may 
not  be  pathogens]  were  found,  but  E. 
coli  itself  was  not,  the  process  would 
have  shown  a  deviation,  all  enteric 
organisms  would  not  have  been  killed 
and  the  product  would  again  have  to  be 
fully-cooked  before  it  leaves  the 
establishment,  even  though  pathogens 
could  not  be  detected  in  the  product 
samples. 

Records 

The  recordkeeping  which  would  be 
involved  in  the  creation  of  reports  of 
monitoring  defects,  process  deviations, 
and  process  failures,  and  in  the  filing  of 
laboratory  results  might  exceed  the 
present  requirement  and  the  practice  of 
most  establishments.  These  records  are 
necessary,  however,  to  enable  FSIS 
employees  to  determine  whether  the 
establishments  are  effectively 
controlling  the  process. 

For  reasons  set  out  in  the  preamble,  9 
CFR  Parts  318  and  320  would  be 
amended  as  set  forth  below: 

List  of  Subjects 
9  CFR  Part  318 

Meat  inspection,  Preparation  of 
products.  Quality  control. 

9  CFR  Part  320 
Records. 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS:  REINSPECTION 
AND  PREPARATION  OF  PRODUCT 

1.  The  authority  citation  for  Part  318 
would  continue  to  read  as  follows: 
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Authority:  34  Stat.  1260,  as  amended,  81 
Stat.  584,  as  amended  (21  U.S.C.  601  et  se?.), 

72  Stat.  862,  92  Stat.  1060,  as  amended  (7 
U.S.C.  1901  et  seg.)  76  Stat,  663  (7  U.S.C.  450 
etseq.). 

2.  Part  318  would  be  amended  by 
adding  a  new  §  318.22  which  would  read 
as  follows: 

§  318.22  Processing  procedures  and 
cooking  instructions  for  cooked,  uncured 
meat  patties. 

(а)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

(1)  Critical  control  point  (CCPJ.  Any 
point  where  a  process  or  procedure  can 
be  changed  or  controlled  to  assure  that 
cooked,  uncured  meat  patties  are 
wholesome  and  not  adulterated. 

(2)  Hazard.  Any  contaminant, 
adulterant,  factor,  or  microbial  condition 
that  results  in  an  unwholesome  product 
or  which  may  cause  the  product  to  be  a 
health  risk  to  the  consumer. 

(3)  Monitoring  activity.  The 
systematic  observation  by 
establishment  personnel  at  a  critical 
control  point  at  a  predetermined 
frequency  to  ascertain  if  the  process  is 
under  control  by  comparing  the 
observation  to  the  process  control  limit. 

(4)  Monitoring  defect.  An  incorrectly 
performed  or  omitted  monitoring  activity 
by  the  establishment. 

(5)  Patty.  A  shaped  and  formed 
comminuted  (chopped  or  ground]  meat 
food  product  for  individual  servings. 

(б)  Process  control  limits.  Limits  at  the 
critical  control  points  used  to  control  the 
process  and  assure  that  wholesome  and 
unadulterated  product  is  produced. 

(7)  Process  deviation.  A  deviation 
from  a  process  control  limit,  indicating 
that  the  production  lot  has  been  exposed 
to  a  hazard. 

(8)  Process  failure.  One  or  more 
process  deviations  which  result  in 
production  of  adulterated  product. 

(9)  Production  lot  A  separable, 
identifiable  amount  of  sequentially 
produced,  cooked,  uncured  meat  patties 
designated  as  the  chosen  lot  size  by  the 
establishment,  not  to  exceed  one  day’s 
production. 

(b)  Processing  Procedure. 
Establishments  which  process  fully- 
cooked,  partially-cooked,  or  char- 
marked,  uncured  meat  patties  shall  use 
the  following  CCP's,  process  control 
limits,  and  monitoring  activities. 

(1)  CCP — Raw  Material  Handling. 

[i]  The  establishment  shall  adhere  to 
the  following  process  control  limits  for 
raw  meat  used  in  fully-cooked,  partially- 
cooked,  and  char-marked,  uncured  meat 
patties: 

(A)  Raw  meat  entering  the 


establishment  shall  not  exceed  an 
internal  temperature  of  40°F.  nor  shall 
the  raw  meat  be  held  above  that 
temperature  prior  to  processing; 
however,  if  raw  meat  is  directly  derived 
from  boning  of  carcasses  or  carcass 
parts  and  is  immediately  processed  this 
temperature  requirement  does  not  apply. 

(B)  Refrigerated,  raw  meat  which  has 
never  been  frozen  shall  not  be  held  in 
the  processing  establishment  more  than 
72  hours  prior  to  cooking. 

(C)  Frozen  raw  meat  shall  be  cooked 
within  24  hours  after  completion  of 
thawing. 

(ii)  Monitoring  activities.  The 
establishment  shall  develop  monitoring 
activities  for  the  method  and  the 
frequency  of  assuring  raw  meat  handling 
compliance  and  the  calibration  of  the 
temperature  measuring  devise.  The 
temperature  measuring  device  shall  be 
accurate  within  1°F. 

(2)  CCP — Cooking. 

(i)  The  establishment  shall  use 
process  control  limits,  depending  on  the 
product,  as  follows: 

(A)  Fully-cooked,  uncured  meat 
patties.  The  establishment  shall  select 
as  process  control  limits  a  temperature 
and  time  combination  from  Table  A 
below. 


Table  A.— Permitted  Cooking  Temper¬ 
ature/Cooking  Time  Combinations 


Minimum  internal  temperature 

Minimum 
processing  time 
after  minimum 
temperature  is 
reached 

Degrees 

Fahrenheit 

Degrees 

centigrade 

Time  (minutes) 

130 

54.4 

121 

131 

55.0 

97 

132 

55.6 

77 

133 

56.1 

62 

134 

56.7 

47 

135 

57.2 

37 

136 

57.8 

32 

137 

58.4 

24 

138 

58.9 

19 

139 

59.5 

15 

140 

60.0 

12 

141 

60.6 

10 

142 

61.1 

8 

143 

61.7 

6 

144 

62.2 

5 

145 

62.8 

4 

146 

63.3 

3 

148 

64.4 

2 

151 

66.1 

1 

154 

67.8 

(•) 

160 

71.1 

(*) 

‘  30  seconds. 
*  Instantly. 


.  (B)  Partially-cooked,  uncured  meat 

patties.  The  processor  shall  raise  the 
internal  temperature  at  the  center  of 
each  raw  patty  to  a  minimum  internal 
temperature  of  140°F.  and  cool  it  to  a 


maximum  internal  temperature  of  40°F. 
within  2  hotu^.  The  internal  temperature 
of  the  patty  shall  be  measured  through 
the  side  of  the  patty  and  not  through  the 
top. 

(C)  Char-marked,  uncured  meat 
patties.  If  the  establishment  places  char- 
markings  using  a  heat  source  on  the 
meat  patty  surface  only,  it  shall  raise  the 
internal  temperature  at  the  center  of 
each  raw  patty  to  a  maximum  internal 
temperature  of  70'’F.  and  cool  it  to  a 
maximum  internal  temperature  of  40°F. 
within  2  hours. 

(ii)  Monitoring  activities.  The 
establishment  shall  develop  monitoring 
activities  for  the  method  and  the 
frequency  of  temperature  and  time 
measurement  and  calibration.  The 
temperature  measuring  device  shall  be 
accurate  within  I'F.;  the  time  recording 
device  shall  be  accurate  within  1 
second. 

(3)  CCP — Non-Refrigerated 
Temperature  Exposure. 

(i)  The  establishment  shall  use 
process  control  limits,  depending  on  the 
product,  as  follows: 

(A)  Fully-cooked,  uncured  meat 
patties.  The  establishment  shall  not  hold 
the  raw  meat  or  formulated  raw  meat  at 
a  room  temperature  of  40‘’F.  or  above  for 
more  than  2  hours  prior  to  cooking. 

(B)  Partially-cooked  or  char-marked, 
uncured  meat  patties.  The  establishment 
shall  not  hold  the  raw  meat  or 
formulated  raw  meat  at  a  room 
temperature  of  40  "F.  or  above  for  more 
than  1  hour  prior  to  cooking. 

(ii)  In  the  case  of  an  equipment  failure 
or  a  stop  in  production,  any  raw  meat  or 
formulated  raw  meat  shall  be  returned 
to  a  room  temperature  of  40  "F.  or  below 
within  1  hour. 

(iii)  If  an  equipment  failure  or  a  stop 
in  production  persists  for  more  than  2 
hours,  the  equipment  shall  be  cleaned 
and  sanitized  before  production 
resumes. 

(iv)  Monitoring  activities.  The 
establishment  shall  develop  monitoring 
activities  for  the  method  and  the 
frequency  of  temperature  and  time 
measurement  and  calibration.  The 
temperature  measuring  device  shall  be 
accurate  within  1  "F.;  the  time  recording 
device  shall  be  accurate  within  1 
second. 

(4)  CCP — Cooling. 

(i)  Fully-cooked,  imcured  meat  patties. 
The  establishment  shall  use  the  process 
control  limits  for  cooling  as  speciHed  in 
Table  B  below: 
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Table  B.— Permitted  Cooling  Temper- 
ATURE/COOUNG  TIME  COMBINATIONS 


Maximum  Internal  temperature 

Maximum 
time  to 
achieve  the 
lowest 
allowed 
temperature 
time  (hours) 

Degrees 

Fahrenheit 

Degrees 

centigrade 

130  to  80 . 

(54.4  to  26.7) 

1.5 

80  to  40 . 

(26.7  down  to 

5 

4.4). 

(ii)  Partially-cooked  or  char-marked, 
uncured  meat  patties.  The  cooling 
process  control  limits  have  been 
combined  with  those  for  cooking  and 
are  contained  in  the  CCP  for  cooking  in 
paragraph  (b)(2]  of  this  section. 

(iii)  Monitoring  activities.  Cooling 
shall  begin  following  the  completed 
heating  cycle.  The  processor  shall 
develop  monitoring  activities  for  the 
method  and  the  frequency  of 
temperature  and  time  measurement.  The 
temperature  measuring  device  shall  be 
accurate  within  1  °F.;  the  time  recording 
device  shall  be  accurate  within  1 
second. 

(5)  CCP — Cooking  Instruction  Label 
Requirement. 

(i)  The  establishment  shall  establish 
process  control  limits,  depending  on  the 
product,  as  follows: 

(A)  Partially-cooked,  uncured  meat 
patties.  Product  shall  bear  the  labeling 
statement  “Partially-Cooked:  For  Safety, 
Cook  Until  Well  Done  (Internal  Meat 
Temperature  160  T.)”.  The  labeling 
statement  shall  be  adjacent  to  the 
product  name,  in  lettering  of  easily 
readable  style,  and  at  least  one-half  the 
size  of  the  product  name.  As  an 
alternative  to  revising  existing  labels, 
this  statement  may  be  applied  as  a 
pressure  sensitive  label  in  addition  to 
existing  labeling,  provided  the 
placement,  style,  and  size  requirements 
are  satisfied. 

(B)  Char-marked,  uncured  meat 
patties.  Product  shall  bear  the  labeling 
statement  “Uncooked,  Char-Marked:  For 
Safety,  Cook  Until  Well  Done  (Internal 
Meat  Temperature  160  °F.)’’.  The 
labeling  statement  shall  be  adjacent  to 
the  product  name,  in  lettering  of  easily 
readable  style,  and  at  least  one-half  the 
size  of  the  product  name.  As  an 
alternative  to  revising  existing  labels, 
this  statement  may  be  applied  as  a 
pressure  sensitive  label  in  addition  to 
existing  labeling,  provided  the 
placement,  style,  and  size  requirements 
are  satisfied. 

(ii)  Monitoring  Activities.  The 
establishment  shall  develop  monitoring 
activities  to  assure  application  of 
appropriate  product  labels. 


(6)  CCP — Sanitary  Handling  Practices. 

(i)  The  establishment  shall  develop 
and  implement  a  sanitary  handling 
practice  to  assure  that  cooked,  uncured 
meat  patties  are  not  recontaminated  by 
direct  or  indirect  contact  with  other 
product.  The  practice  shall  address  the 
following  process  control  limits: 

(A)  Product  Separation.  The 
establishment  shall  physically  separate 
areas  where  raw  product  is  handled 
from  areas  where  exposed,  cooked 
product  is  handled.  In  addition,  fully- 
cooked  product  must  be  physically 
separated  from  partially-cooked 
products  and  char-marked  products. 

Such  separation  may  be  accomplished 
by  using  either  solid,  impervious  floor  to 
ceiling  walls;  or  handling  the  raw  or 
exposed,  cooked  product  and  the 
exposed,  fully-cooked  product  at 
different  times,  and  cleaning  the  entire 
area  after  the  raw  material  or  exposed, 
cooked  product  handling  is  completed 
and  prior  to  the  handling  of  fully-cooked 
product.  Any  other  methods  to  maintain 
product  separation  must  be  approved  by 
the  Administrator. 

(B)  Equipment  cleaning  and 
sanitizing.  The  establishment  shall 
thoroughly  clean  and  sanitize  any  work 
surface,  machine,  or  tool  which  contacts 
raw  product  or  exposed,  cooked  product 
before  it  contacts  specified  cooked 
product.  The  sanitizer  shall  be 
germicidally  equivalent  to  50  ppm 
chlorine. 

(C)  Employee  instructions.  The 
establishment  shall  assure  that  all 
employees  wash  their  hands  and 
sanitize  them  with  a  sanitizer 
germicidally  equivalent  to  50  ppm 
chlorine  whenever  they  enter  the  heat 
processed  product  area  or  before 
preparing  to  handle  specified  cooked 
product,  and  as  frequently  as  necessary 
during  operations  to  avoid  product 
contamination. 

(D)  Employee  garments.  The 
establishment  shall  provide  all 
employees  with  outer  garments, 
including  aprons,  smocks,  and  gloves 
specially  identified  as  restricted  for  use 
in  a  specified  cooked  product  area  only, 
changed  at  least  daily,  and  hung  in  a 
designated  location  when  the  employee 
leaves  the  area. 

(E)  Storage  of  cooked  patties.  The 
processor  shall  assure  that  specified 
cooked  product  is  not  stored  in  the  same 
room  as  other  product  unless  it  is  first 
packaged  in  a  sealed,  water-tight 
container  or  is  otherwis'j  protected  by  a 
covering  that  has  been  approved,  upon 
request,  by  the  Administrator. 

(ii)  Monitoring  activities.  The 
establishment  shall  develop  monitoring 
activities,  such  as  unscheduled 


inspections  by  establishment  personnel, 
to  assure  that  the  establishment’s 
sanitary  handling  practices  of  cooked, 
uncured  meat  patties  are  enforced. 

(c)  Microbiological  Analysis.  The 
establishment  shall  use  the  following 
microbiological  sampling  methods 
whenever  a  process  deviation  has 
occurred  and  in  those  cases  of 
monitoring  defects  which  in  the 
judgment  of  the  FSIS  program  employee 
requires  such  sampling  to  determine 
whether  or  not  product  is  adulterated 
unless  the  establishment  admits  that  a 
process  failure  has  occurred  and 
proceeds  according  to  paragraph  (d)(3) 
of  this  section. 

(1)  Analysis  for  Salmonella.  From 
each  production  lot  to  be  sampled,  the 
processor  shall  randomly  select  13 
finished  meat  patties  at  the  point  of 
packaging.  Each  patty  sample  is  to  be 
individually  packaged  and  submitted  to 
a  laboratory  for  Salmonella  analysis. 

The  laboratory  should  be  instructed  to 
composite  the  samples  for  Salmonella 
analysis  provided  that  the  composite 
has  a  weight  of  at  least  325  grams.  If 
needed,  additional  patties  may  be 
selected  to  make  up  the  weight.  The 
processor  shall  not  release  the  lot  until 
the  laboratory  result  showing  the  patties 
negative  for  salmonellae  has  been 
received.  A  copy  of  all  laboratory 
reports  shall  be  on  file  in  the 
establishment  and  available  to  an  FSIS 
program  employee  or  any  duly 
authorized  representative  of  the 
Secretary  upon  request. 

(2)  Analysis  for  Coliforms  and 
Escherichia  coli  (E.  coli).  From  each 
production  lot  to  be  sampled,  the 
processor  shall  randomly  select  at  least 
5  finished  meat  patties  at  the  point  of 
packaging.  Patty  samples  are  to  be 
individually  packaged  and  submitted  to 
a  laboratory  for  analysis  for  coliforms 
and  E.  coli  determinations.  The 
laboratory  should  be  instructed  that  5 
grams  from  each  of  the  5  samples  are  to 
be  tested  for  coliforms  and  E.  coli.  The 
processor  shall  not  release  the  lot  until 
the  laboratory  result  showing  the  patties 
negative  for  coliforms  and  E.  coli  has 
been  received.  A  copy  of  all  laboratory 
reports  shall  be  on  file  in  the  processing 
establishment  and  available  to  any  FSIS 
program  employee  or  any  duly 
authorized  representative  of  the 
Secretary  upon  request. 

(d)  Requirements  for  handling 
monitoring  defects,  process  deviations, 
and  process  failures. — (1)  Monitoring 
defects,  (i)  If  for  any  reason  a 
monitoring  defect  has  occurred  in  any 
cooked,  uncured  meat  patty  process,  the 
establishment  shall  investigate  and 
identify  the  cause;  take  steps  to  assure 
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that  the  defect  will  not  recur;  and 
maintain  a  record  of  the  cause  of  the 
defect  and  the  steps  taken  to  assure  that 
the  defect  will  not  recur  on  file  in  the 
establishment  and  available  to  an  FSIS 
program  employee  or  any  duly 
authorized  representative  of  the 
Secretary  upon  request. 

(ii)  In  addition,  if  the  process  was 
intended  to  produce  a  fully-cooked 
product,  the  processor  shall  notify  an 
FSIS  program  employee  of  the  nature  of 
the  monitoring  defect.  If,  in  the  judgment 
of  the  FSIS  program  employee,  it  is 
deemed  necessary  to  determine  whether 
or  not  product  is  adulterated,  the 
processor  shall  test  the  affected 
production  lot  for  the  presence  of 
Salmonella,  coliforms,  and  E.  call,  as 
described  in  paragraph  (c)  of  this 
section,  and  hold  the  affected 
production  lot  pending  the  laboratory 
results.  A  copy  of  all  laboratory  results 
shall  be  on  file  in  the  processing 
establishment  and  available  to  any  FSIS 
program  employee  or  any  duly 
authorized  representative  of  the 
Secretary  upon  request. 

(2)  Process  deviations,  (i)  If  for  any 
reason  a  process  deviation  has  occurred 
in  any  fully-cooked,  partially-cooked,  or 
char-marked,  uncured  meat  patty 
process,  the  processor  shall  hold  all 
affected  product;  investigate;  identify 
the  cause;  take  steps  to  assure  that  Ae 
deviation  will  not  recur;  and  place  a 
report  of  the  investigation,  the  cause, 
and  the  steps  taken  to  assure  that  the 
deviation  will  not  recur  on  file  in  the 
processing  establishment  and  available 
to  any  FSIS  program  employee  or  any 
duly  authorized  representative  of  the 
Secretary  upon  request. 

(ii)  In  addition,  if  the  process  was 
intended  to  produce  a  Mly-cooked 
product,  the  processor  shall  test  the  held 
production  lot  for  the  presence  of 
Salmonella,  coliforms,  and  E.  coli,  as 
described  in  paragraph  (c)  of  this 
section,  and  hold  the  affected 
production  lot  pending  the  laboratory 
results.  A  copy  of  all  laboratory  results 
shall  be  on  file  in  the  establishment  and 
available  to  any  FSIS  program  employee 
or  duly  authorized  representative  of  the 
Secretary  upon  request. 

(iii) (A]  If  held  fully-cooked  product 
contains  pathogens  it  will  be  considered 
a  process  failure  and  treated  as  required 
in  paragraph  (d)(3](i)  (A)  and  (B)  of  this 
section.  If  no  pathogens  are  found  the 
product  can  be  reprocessed  to  be  fully 
cooked  or  labeled  as  partially  cooked  if 
it  meets  those  requirements. 

(B)  Held  partially-cooked  or  char- 
marked  product,  should  be  fully-cooked. 

(3)  Process  failures,  (i)  If  for  any 
reason  a  process  failure  has  occurred  in 
any  fully-cooked,  partially-cooked,  or 


char-marked,  uncured  meat  patty 
process,  the  establishment  shall  stop  all 
production;  hold  all  affected  product; 
investigate  the  failure  to  identify  the 
cause;  and  correct  the  processing 
procedure.  An  FSIS  program  employee 
must  review  and  approve  the  corrected 
procediu^  before  production  can  be 
conducted.  The  establishment  shall  take 
any  necessary  steps  to  assure  that  the 
process  failure  will  not  recur  and  place 
a  report  of  the  investigation,  including 
the  cause,  and  the  FSlS/establishment 
agreed-upon  correction  to  the  processing 
procedure,  on  file  in  the  establishment. 
Such  report  shall  be  available  to  any 
FSIS  program  employee  or  duly 
authorized  representative  of  the 
Secretary  upon  request.  If  pathogenic 
bacteria  are  found  in  product  that 
should  be  fully-cooked,  affected 
production  lots  shall: 

(A)  Be  condemned  and  be  handled  as 
prescribed  in  Part  314  of  this  subchapter, 
or 

(B)  Be  cooked  to  a  minimum  internal 
temperature  of  160  “F.  prior  to  any  other 
use. 

(ii)  [Reserved] 


PART  320— RECORDS, 

REGISTRATION,  AND  REPORTS 

3.  The  authority  citation  for  Part  320 
would  continue  to  read  as  follows: 

Authority:  34  Stat.  1260,  79  Stat.  930,  as 
amended,  81  Stat.  584,  84  Stat  91. 438  (21 
U.S.C.  71  et  seq.,  601  et  seq.]. 

4.  Part  320  would  be  amended  by 
adding  §  320.1(b)(7)  to  read  as  follows: 

§  320.1  Records  required  to  be  kept 
***** 

(b)*  *  * 

(7)  Records  as  required  in  §  318.22  (c) 
and  (d). 

***** 

Done  at  Washington,  DC,  on  December  22, 
1988. 

Lester  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  88-29794  Filed  8-23-88;  8:45  am] 
BILUNO  CODE  341IH>H-M 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  122 
Business  Loans 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Title  VIII  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988, 
Pub.  L  100-418  (102  Stat.  1107),  enacted 


August  23, 1988,  amends  the  Small 
Business  Act  (15  U.S.C.  636]  with  respect 
to  export  loans.  This  proposed  rule 
would  implement  the  amendments 
relating  to  the  provisions  affecting  such 
export  loans. 

DATES:  Comments  must  be  submitted  on 
or  before  February  27, 1989. 

ADDRESS:  Comments  may  be  mailed  to: 
Gail  Hepler,  Small  Business 
Administration,  1441  L  Street  NW., 

Room  804,  Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  Hepler,  202-653-6570. 
SUPPLEMENTARY  INFORMATION:  The 
Small  Business  Administration  (SBA) 
presently  is  authorized  to  guaranty  an 
export  revolving  line  of  credit  loan 
(ERLC)  not  to  exceed  eighteen  months  in 
order  to  enable  the  borrower  to  utilize 
pre-export  financing  or  to  develop 
foreign  markets.  Under  the  statutory 
change,  an  applicant  small  concern  may 
be,  but  is  not  required  to  be,  a  small 
business  export  trading  company  or  a 
small  business  export  management 
company.  The  proposed  amendment  to 
§  122.54-2  of  SBA  reflations  (13  CFR 
2122.54-2)  reflects  this  provision  and  in 
subsection  (b)  thereof  it  would  define 
these  entities.  Both  types  of  companies 
specialize  in  providing  marketing  and 
management  services  for  firms  which 
wish  to  engage  in  exporting  but  which 
have  limited  or  no  experience  in  selling 
abroad. 

Proposed  §  122.54-3  is  the  same  as 
present  §  122.54-3  with  respect  to  the 
use  of  proceeds,  namely  that  proceeds 
can  be  used  only  to  penetrate  or  develop 
a  foreign  market  and/or  to  finance  labor 
and  materials  for  pre-export  production. 
New  language  was  added  to  section 
7(a)(14)  of  the  Small  Business  Act 
concerning  the  use  of  proceeds,  namely 
that  SBA,  in  considering  these  ERLC 
loans,  is  to  give  weight  to  export-related 
benefits.  The  Agency  decided  not  to 
include  such  language  in  the  proposed 
regulation  because  of  an  explanatory 
statement  in  H.R.  Rep.  No.  38, 100th 
Cong.,  1st  Sess.,  at  p.  32  (1987),  that  such 
statutory  provision  “is  not  intended  to 
be  read  as  a  limitation  on  the  existing 
mandate  regarding  export  financing,  but 
is  intended  to  consider  favorably  those 
applications  with  export  benefits  which 
also  meet  other  criteria  which  the 
Administration  is  required  to  consider.” 

Proposed  §  122.54-4,  relating  to  fees, 
would  restate  present  $  122.54-4.  Thus,  a 
lender  could  continue  to  charge  the 
borrower  of  an  ERLC  loan  a 
commitment  fee  equal  to  one-fourth  of 
one  percent  of  the  loan  or  $200, 
whichever  is  greater.  Proposed  §  122.54- 
5,  relating  to  collateral,  would  restate 
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present  §  122.54-5.  The  only  collateral 
acceptable  would  thereby  continue  to  be 
that  located  in  the  United  States,  its 
territories  and  possessions.  Proposed 
§  122.54-6  is  the  same  as  present 
§  122.54-6,  relating  to  loan  conditions. 

Public  Law  100-418  added  a  new 
subsection  16  to  section  7(a)  of  the  Small 
Business  Act.  This  notice  of  proposed 
rulemaking  would  add  a  new  §  122.57  to 
SBA  regulations  to  reflect  the  statutory 
amendment  relating  to  a  new  category 
of  international  trade  loans.  Proposed 
§  122.57-1  of  SBA  regulations  would 
provide  that  the  Agency  could  assist  an 
eligible  small  business  concern  in  an 
industry  engaged  in  or  adversely 
affected  by  intemationsil  trade.  The 
purpose  of  such  guaranteed  financing 
would  be  for  the  acquisition, 
construction,  renovation,  modernization, 
improvement  or  expansion  of  productive 
facilities  or  equipment  to  be  used  in  the 
United  States  in  the  production  of  goods 
or  services  involved  in  international 
trade.  SBA  in  each  case  would  be 
required  to  determine  whether  the 
upgrading  of  the  plant  or  equipment 
would  allow  the  applicant  to  improve  its 
competitive  position.  If  the  loan  would 
be  made  by  a  Preferred  Lender  pursuant 
to  Part  120,  Subpart  D  of  these 


regulations  (13  CFR  Part  120),  the 
Preferred  Lender  would  be  required  to 
make  such  a  determination. 

Proposed  §  122.57-2  would  provide 
that,  in  addition  to  meeting  the  eligibility 
criteria  applicable  to  all  loans  made 
under  section  7(a)  of  the  Small  Business 
Act,  the  applicant  would  have  to  show 
that  either  (1)  it  is  in  a  position  to 
significantly  expand  existing  export 
markets  or  to  develop  new  export 
maikets,  or  (2)  it  is  adversely  affected 
by  import  competition  because  it  (i)  is 
confronting  increased  direct  competition 
with  foreign  firms  in  the  relevant  market 
and  (ii)  can  demonstrate  injury 
attributable  to  such  competition.  To 
show  import  competition  the  applicant 
must  establish  that  increased  imports  of 
articles  like,  or  directly  competitive 
with,  those  produced  by  it  have 
contributed  importantly  to  a  decline  in 
its  competitive  position.  To  show  that 
SBA  assistance  would  help  export 
promotion,  the  applicant  would  have  to 
submit  a  business  plan  which  identifies 
the  amount  of  expected  sales  abroad 
and  which  provides  information — such 
as  an  export  marketing  analysis  and 
plan — to  reasonably  support  projected 
export  sales. 


Section  122.57-3  of  the  regulations 
would  reflect  that  a  loan  guaranteed 
under  subsection  7(a)(16)  of  the  Small 
Business  Act  would  not  exceed 
$1,000,000  for  facilities  or  equipment.  In 
addition,  a  borrower  would  be  eligible 
for  SBA  financing  not  to  exceed  $250,000 
to  be  used  solely  for  working  capital, 
supplies  or  an  ^LC  loan.  Further,  this 
proposed  subsection  would  make  clear 
that  the  aggregate  amount  of  $1,250,000 
available  from  the  business  loan  and 
investment  fund  (BUF)  would  be 
reduced  by  any  other  financing  from 
SBA  pursuant  to  section  7(a)  of  the 
Small  Business  Act  (Act).  Thus,  if  an 
applicant  had  a  section  7(a)  loan  for 
$200,000  for  facilities  and  equipment 
(F&E),  it  would  be  eligible  under 
proposed  §  122.57  for  $800,000  for  F&E, 
plus  $250,000  for  working  capital  (WC). 

If  Applicant  had  a  $500,000  loan  under 
section  7(a)  of  the  Act  for  F&E  and 
$250,000  for  WC,  it  would  be  eligible 
under  proposed  S  122.57  for  only 
$500,000  in  F&E  and  no  additional 
financing  for  WC.  In  both  cases 
presented,  the  aggregate  financing  under 
section  7(a)  of  the  Act  could  not  exceed 
$1,250,000.  Examples  of  this  rule  are 
reflected  in  the  following  chart: 


Pnor  financing  under  section  7(a)  of  the  Act  | 

Section  7(a)(16)  eligibinty 

F&F 

WC 

F&E 

WC 

Aggrwate 
from  BUF 

f200.0(X) .  „  .  _  „ 

$200,000 

300,000 

750,000 

0 

200,000 

250,000 

0 

$1,000,000 

950,000 

500,000 

800,000 

800,000 

500,000 

250,000 

$50,000 

0 

0 

250,000 

50,000 

0 

250,000 

$1,250,000 

1,250,000 

1,250,000 

1,250,000 

1,250,000 

1,250,000 

1,250,000 

200,000  „  . . . . 

600,000  . . . . . . . .  .  .  .  „ 

750,000  .  . .  . . . 

Section  122.57-4  would  provide  that 
the  only  acceptable  security  would  be 
collateral  located  in  the  United  States, 
its  territories  and  possessions.  The 
statute  also  requires  that  the  lender  of 
international  trade  loans  under 
subsection  7(a)(16)  of  the  Small  Business 
Act  must  obtain  a  first  lien  position  or 
first  mortgage  on  the  property  or 
equipment  financed.  This  section  of  the 
regulations  would  reflect  this  statutory 
requirement. 

Section  122.57-^5  would  reflect  the 
statutory  provision  that  a  lender  making 
a  loan  under  this  section  would  have  to 
sell  the  guaranteed  portion  in  the 
secondary  market  within  180  days  of  the 
date  when  full  disbursement  is 
completed.  If  the  sale  is  not  made  within 
such  time  frame,  the  SBA  guaranty 
would  terminate  without  further  action 
or  notice  by  SBA. 


For  purposes  of  the  Regulatory 
Flexbility  Act  (5  U.S.C.  805(b)),  SBA 
certifies  that  this  proposed  rule  will  not, 
if  promulgated  in  final  form,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

SBA  certifies  that  this  proposed  rule 
does  not  constitute  a  major  rule  for  the 
purposes  of  Executive  Order  12291, 
since  the  change  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more. 

This  proposed  rule,  if  promulgated  in 
final  form,  would  impose  additional 
reporting  or  recordkeeping  requirements 
which  would  be  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
Chapter  35.  Section  122.57-2(c)  would 
require  the  applicant  to  submit  a 
business  plan  which  identifies  the 
amount  of  expected  sales  abroad  and  . 
which  provides  information  to 


reasonably  support  projected  export 
sales. 

This  proposed  rule  would  not  have  a 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  Executive  Order  12612. 

List  of  Subjects  in  13  CFR  Part  122 

Loan  programs/business. 

Pursuant  to  the  authority  contained  in 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.C.  634(b)(6)).  SBA  hereby 
proposes  to  amend  Part  122,  Chapter  I, 
Title  13,  Code  of  Federal  Regulations,  as 
follows: 

PART  122— {AMENDED] 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6)  and  636(a). 
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2.  Sections  122.54, 122.54-1, 122.54-2, 
122.54-3, 122.54-4  122.54-5,  and  122.54-6 
are  revised  to  read  as  follows: 

§  122.54  Export  revolving  line  of  credit 
loans  under  section  7(aK14)  of  the  Act 

§122.54-1  Policy. 

The  Act  authorizes  a  revolving  line  of 
credit  for  pre-export  hnancing  and  for 
export  purposes  in  order  to  develop 
foreign  markets.  No  such  loan  shall  be 
made  for  a  period  which  exceeds 
eighteen  months. 

§122.54-2  Eligibility 

(a)  General.  An  applicant  for  an 
Export  Revolving  Line  of  Credit  (ERLC) 
loan  under  this  subsection,  in  addition 
to  meeting  the  eligibility  criteria 
applicable  to  all  loans  made  under  the 
authority  of  section  7{a)  of  the  Act,  15 
U.S.C.  636(a],  shall  have  been  in 
operation  for  at  least  12  full  months 
prior  to  Hling  an  application.  An 
applicant  small  business  concern  may 
be,  but  is  not  required  to  be,  a  small 
business  export  trading  company  or  a 
small  business  export  management 
company.  This  12-month  requirement 
may  be  waived  by  the  appropriate  SBA 
regional  ofHce  if  the  management  of  the 
applicant  has  sufHcient  export  trade 
experience  or  other  management  ability 
to  warrant  an  exception  to  the  general 
rule.  Waivers  can  be  made  only  by 
regional  ofHce  offlcals  who  have 
delegated  authority  to  approve  ERLC 
loans. 

(b)  Definitions.  An  export  trading 
company  and  an  export  management 
company  are  independent  firms  which 
specialize  in  providing  marketing  and 
management  services  for  firms  which 
wish  to  engage  inexporting  but  have 
limited  or  no  experience  in  selling 
abroad. 

§  122.54-3  Use  of  proceeds. 

Proceeds  of  an  ERLC  loan  can  be  used 
only  to  penetrate  or  develop  a  foreign 
market  and/or  to  finance  labor  and 
materials  for  pre-export  production. 
Professional  export  marketing  advice  or 
services,  foreign  business  travel  or 
participation  in  trade  shows  are 
examples  of  eligible  expenses  related  to 
developing  or  penetrating  a  foreign 
market.  The  cost  of  acquiring  or  renting 
office  or  commercial  space  in  a  foreign 
country,  equipping  such  an  office,  or 
wages  for  staff  in  such  an  office  are 
examples  of  ineligible  uses  of  proceeds. 

§122.54-4  Fees. 

In  addition  to  other  allowable  fees 
[see  Section  120.104-2  of  this  Chapter], 
the  participant  in  an  ERLC  loan  may 
charge  the  borrower  a  commitment  fee 
equal  to  one-fourth  {V*)  of  one  (1  ] 


percent  of  the  loan  or  $200,  whichever  is 
greater.  This  fee  shall  not  be  charged 
until  the  SBA  has  approved  the  lender's 
request  for  guaranty. 

§122.54-5  Collateral. 

Only  collateral  that  is  located  in  the 
United  States,  its  territories  and 
possessions  shall  be  acceptable  security 
for  these  loans. 

§  122.54-6  Additional  loan  conditions. 

(a)  Cash  flow  projection.  All  ERLC 
loan  applications  shall  include  a 
projected  cash  flow  chart  for  the  term  of 
the  loan  that  supports  the  need  for  the 
funds  and  that  evidences  repayment 
ability.  The  projection  must  cover  the 
applicant’s  total  operation  and  clearly 
identify  the  intended  use(s]  of  the  loan 
proceeds  and  source(s]  or  repayment. 

(b)  Monthly  progress  reports.  The 
ERLC  borrowers  must  submit  monthly 
progress  reports  to  the  Lender  and 
explain  discrepancies  between  the 
projected  cash  flow  and  the  progress 
report. 

3.  Sections  122.57, 122.57-1, 122.57-2, 
122.57-3, 122.57-4,  and  122.57-5  are 
added  to  read  as  follows: 

§  122.57  International  trade  loans  under 
section  7(a)<16)  of  the  Act 

§122.57-1  Policy. 

The  Act  authorizes  assistance  to  an 
eligible  small  business  concern  in  an 
industry  engaged  in  or  adversely 
affected  by  international  trade  for  the 
financing  of  the  acquisition, 
construction,  renovation,  modernization, 
improvement  or  expansion  of  productive 
facilities  or  equipment  to  be  used  in  the 
United  States  in  the  production  of  goods 
and  services  involved  in  international 
trade.  For  each  loan  request  approved 
by  the  Agency,  the  SBA  must  make  a 
determination  that  the  upgrading  of  the 
plant  or  equipment  will  allow  the 
applicant  to  improve  its  competitive 
position.  If  the  loan  is  made  under  the 
Preferred  Lender  Program  (PLP)  (Part 
120,  Subpart  D  of  these  regulations],  the 
PLP  Lender  must  make  such  a 
determination. 

§122.57-2  Eligibility. 

(a]  General.  An  applicant,  in  addition 
to  meeting  the  eligibility  criteria 
applicable  to  all  section  7(a]  loans,  is 
eligible  if  it  can  establish  that  it  is  (1)  in 
a  position  to  significantly  expand 
existing  export  markets  or  to  develop 
new  export  markets  or  (2)  adversely 
affected  by  import  competition  because 
it  is  confronting  increased  direct 
competition  with  foreign  firms  in  the 
relevant  market  and  it  can  demonstrate 
injury  attributable  to  such  competition. 


-  I 

(b]  Import  competition.  An  applicant, 
by  narrative  explanation  submitted  in 
writing  with  its  loan  application,  must 
establish  that  increased  imports  of 
articles  like,  or  directly  competitive 
with,  those  produced  by  it  have 
contributed  importantly  to  a  decline  in 
its  competitive  position.  In  addition,  an 
applicant  must  establish  that  an 

upgrading  of  plant  and/or  equipment  is  1 

likely  to  help  to  improve  its  competitive 
position  with  respect  to  foreign 
competition. 

(c)  Export  promotion.  In  order  for  the 
applicant  to  show  that  SBA  financial 
assistance  is  likely  to  significantly 
expand  the  applicant’s  export  markets 
or  to  develop  new  export  markets  for 
the  applicant,  it  must  prepare  and 
submit  a  business  plan  which  identifies 
the  amoimt  of  expected  sales  abroad 
and  which  provides  information  to 
reasonably  support  projected  export 
sales. 

§  122.57-3  Amount  and  percentage  of 
loan  guaranty. 

A  guaranty  conunitment  made  by  SBA 
pursuant  to  section  7(a](16)  of  the  Act 
shall  not  exceed  85  percent  of  the 
amount  of  the  loan.  Such  guaranty 
commitment  by  SBA  shall  not  exceed 
$1,000,000  of  guaranty  authority  for 
financing  of  facilities  or  equipment.  This 
is  in  addition  to  any  other  SBA  financing 
made  available  to  the  same  applicant 
solely  for  working  capital,  supplies,  or 
ERLC  purposes  in  an  amount  not  to 
exceed  $250,000.  The  aggregate  amount 
of  $1,250,000  available  from  the  business 
loan  and  investment  fund  under  this 
subsection  shall  be  reduced  by  any 
other  financing  from  SBA  pursuant  to 
section  7(a)  of  the  Act. 

§  122.57-4  Collateral  and  Hen  position. 

Only  collateral  that  is  located  in  the 
United  States,  its  territories  and 
possessions  shall  be  acceptable  security 
for  a  loan  made  under  subsection 
7(a)(16]  of  the  Act.  'The  Lender  must  take 
a  first  lien  position  or  first  mortgage  on 
the  property  or  equipment  financed 
under  this  section,  liiis  is  in  addition  to 
any  other  collateral  security  position 
which  SBA  may  require. 

§  122.57-5  Sals  In  secondary  market 

Any  Financial  Institution  making  a 
loan  under  this  section  must  agree  to 
sell  the  guaranteed  portion  in  the 
secondary  market  within  180  days  of  the 
date  when  full  disbursement  is 
completed  (see  Subparts  G  and  H,  Part 
120  of  these  regulations).  If  the  Financial 
Institution  does  not  sell  within  this 
statutory  time  frame,  the  SBA  guaranty 
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shall  terminate  without  further  action  or 
notice  by  SBA. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.012,  Small  Business  Loans] 
Dated:  November  30, 1988. 

James  Abdnor, 

Administrator. 

[FR  Doc.  88-29668  Filed  12-23-88;  8:45  am] 
BILUNO  CODE  S02S-«1-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[PS-260-82] 

Election,  Revocation,  Termination,  and 
Tax  Effect  of  Subchapter  S  Status 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
election,  revocation,  termination,  and 
corporate  effect  of  electing  subchapter  S 
treatment  as  a  result  of  the  changes  to 
the  tax  law  made  by  the  Subchapter  S 
Revision  Act  of  1982,  as  amended  by  the 
Tax  Reform  Act  of  1984,  the  Tax  Reform 
Act  of  1986,  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988.  The 
regulations  would  provide  guidance  to 
persons  seeking  to  elect,  revoke,  or 
terminate  subchapter  S  status. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  mail^  or 
delivered  February  27, 1989,  The 
regulations  are  proposed  to  be  effective 
for  taxable  years  beginning  after 
December  31, 1982,  except  for  S  1.1362- 
3(d}  which  is  proposed  to  be  effective 
for  taxable  years  beginning  after 
December  31, 1981,  and  except  for  that 
portion  of  S  1.1362-l(c)  relating  to 
taxable  years  of  2V^  months  or  less 
which  is  proposed  to  be  effective  for 
elections  made  after  October  19, 1982. 
The  portion  of  §  1.1362-3(d)(5}(ii) 
relating  to  options  or  commodities 
dealers  is  proposed  to  be  effective  and 
shall  apply  to  positions  established  after 
July  18, 1984,  in  taxable  years  ending 
after  such  date. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Internal  Revenue 
Service,  Attn:  CC:CORP:T:R  (PS-260- 
82),  Room  4429,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  G.  Wessler,  202-566-3822  (not  a 
toll-free  number). 


SUPPLEMENTARY  INFORMATION: 

Paperwori(  Reductiim  Act 
The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  acco^ance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h]).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Internal  Revenue  Service, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service  at  the 
address  previously  specified. 

The  collections  of  information  in  this 
regulation  are  S§  1.1362-1, 1.1362-2, 
1.1362-8, 1.1362-4, 1.1362-5,  and  1.1362- 
6.  This  information  is  required  by  the 
Internal  Revenue  Service  to  effectuate 
the  statutory  provisions  of  section  1362. 
This  information  will  be  used  to 
determine  the  eligibility  of  corporations 
and  their  shareholders  to  receive  the 
special  benefits  of  the  Code  under 
section  1362.  The  likely  respondents  are 
individuals  or  households,  farms, 
business  or  other  for-profit  institutions, 
and  small  businesses  or  organizations. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  80,000  hours. 

Estimated  number  of  respondents: 
80,000. 

Estimated  average  annual  burden  per 
respondent:  1  hour. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumst€uices. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  with  respect 
to  die  election,  termination,  and 
corporate  effect  of  subchapter  S  status. 
These  amendments  are  necessary  to 
implement  sections  1362  and  1363  of  the 
Internal  Revenue  Code  of  1986  as  added 
by  section  2  of  the  Subchapter  S 
Revision  Act  of  1982  (98  Stat.  1669),  as 
amended  by  sections  102  and  721  of  the 
Tax  Reform  Act  of  1984  (98  Stat.  623  and 
966],  sections  511, 632,  and  701  of  the 
Tax  Reform  Act  of  1986  (100  Stat.  2244, 
2275,  and  2320),  and  sections  1006(f)(6)- 
(7)  and  1007(g)(9)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L  No.  100-647). 


Explanation  of  Provisions 

Section  1362  provides  that  a 
corporation  may  file  its  Subchapter  S 
election  at  any  time  before  the  16th  day 
of  the  third  month  of  its  taxable  year,  at 
any  time  before  the  16th  day  of  the  third 
month  following  the  first  day  of  the 
taxable  year  if  the  taxable  year  is  ZVi 
months  or  less,  or  at  any  time  during  the 
preceding  taxable  year.  Proposed 
§  1.1362-1  provides  rules  with  respect  to 
the  time  and  manner  of  making  a 
Subchapter  S  election.  The  proposed 
regulations  define  the  term  “month"  to 
mean  the  period  commencing  with  the 
beginning  of  the  first  day  of  the  taxable 
year  and  ending  with  the  close  of  the 
day  preceding  ffie  numerically 
corresponding  day  of  the  succeeding 
taxable  month. 

Proposed  S  1.1362-2  contains  the  rules 
relating  to  the  requirement  that 
shareholders  must  consent  to  the 
Subchapter  S  election.  Provisions  for  an 
extension  of  time  to  file  the  required 
consents  are  provided  in  the  proposed 
regulations. 

Proposed  §  1.1362-3  provides  rules 
with  respect  to  the  termination  of  a 
corporation’s  Subchapter  S  election.  An 
election  may  be  revoked  provided  that 
shareholders  holding  more  than  50 
percent  of  the  issued  and  outstanding 
shares  of  stock,  including  non-voting 
stock,  consent  to  the  revocation.  A 
revocation  made  on  or  before  the  15th 
day  of  the  third  month  of  the  taxable 
year  shall  be  effective  on  the  first  day  of 
the  taxable  year  unless  the  revocation 
states  a  prospective  date.  A  revocation 
made  after  die  15th  day  of  the  third 
month  of  the  taxable  year  shall  be 
effective  for  the  following  taxable  year 
unless  the  revocation  states  some  other 
prospective  date.  The  proposed 
regulations  provide  that  a  revocation, 
once  made,  may  be  rescinded  prior  to  its 
effective  date. 

A  corporation’s  election  is  terminated 
by  its  ceasing  to  be  a  small  business 
corporation  as  described  in  proposed 
§  1.1362-3(c).  A  corporation’s  election 
also  is  terminated  whenever  the 
corporation  has  subchapter  C  earnings 
and  profits  at  the  close  of  each  of  three 
consecutive  taxable  years,  and  has 
gross  receipts  for  each  of  the  three 
taxable  years  more  than  25  percent  of 
which  are  passive  investment  income  as 
provided  in  9  1.1362-3(d). 

Passive  investinent  income  generally 
includes  gross  receipts  derived  from 
royalties,  rents,  dividends,  interest, 
annuities,  and  sales  or  exchanges  of 
stock  or  securities.  This  definition  was 
not  amended  by  the  Subchapter  S 
Revision  Act  of  1982  (‘The  1982  Act"). 
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However,  the  passive  investment 
income  limitation  now  only  applies  to  S 
corporations  with  C  corporation 
earnings  and  profits.  The  legislative 
history  of  this  provision  indicates  that 
the  purpose  for  retaining  the  rule  is  “to 
prevent  the  conversion  of  a  regular 
corporation's  operating  company  into  a 
holding  company  whose  income  is  not 
subject  to  a  corporate  level  tax,  without 
the  imposition  of  any  shareholder  tax  on 
accumulated  corporate  earnings  as 
would  occur  if  the  corporation  was 
liquidated.”  H.R.  Kept.  No.  826,  97th 
Cong.,  2d  Sess.  5  (1982).  Consistent  with 
this  purpose,  the  proposed  regulations 
provide  that  royalties  do  not  include 
royalties  that  would  not  be  personal 
holding  company  income  under  section 
543(a}  if  the  corporation  remained  a  C 
corporation.  Thus,  proposed  §  1.1362- 
3(d](5)(iii)  provides  that  copyright 
royalties  that  are  excluded  &om 
personal  holding  company  income  under 
section  543(a](4],  mineral,  oil,  or  gas 
royalties  excluded  from  personal 
holding  company  income  under  section 
543(a)(3),  and  active  computer  software 
royalties  (as  defined  in  section  543(d), 
but  determined  without  regard  to 
section  543(d)(5))  are  not  treated  as 
royalties  for  purposes  of  the  passive 
investment  income  limitation.  The 
Service  invites  public  comment  on  the 
appropriate  scope  of  the  passive 
investment  income  limitation,  including 
the  use  of  these  personal  holding 
company  rules  to  distinguish  passive 
investment  income  from  other  types  of 
income.  In  particular,  the  Service  invites 
public  comment  on  alternative 
definitions  of  passive  investment 
income  {e.g.,  a  definition  that  would 
diiiUnguish  between  passive  investment 
income  and  income  earned  in  the  active 
conduct  of  a  trade  or  business.) 

Proposed  §  1.1362-4  provides  rules 
relating  to  the  treatment  of  an  “S 
termination  year.”  Generally,  section 
1362(e)  requires  the  pro  rata  allocation 
of  items  of  income,  loss,  deduction,  and 
credit  for  the  taxable  year  to  each  of  the 
short  S  and  C  years.  Exceptions  from  the 
pro  rata  allocation  method  apply  where 
(1)  the  corporation  elects  to  have  items 
assigned  to  each  short  year  under  its 
normal  tax  accounting  method,  (2)  an 
election  is  made  under  section  338  with 
respect  to  the  corporation  to  treat  the 
purchase  of  its  stock  as  an  asset 
purchase,  or  (3)  there  is  a  sale  or 
exchange  of  50  percent  or  more  of  the 
stock  of  the  S  corporation  during  the  S 
termination  year.  In  such  cases  where 
the  pro  rata  rules  do  not  apply,  the 
corporation  must  allocate  items  of 
income,  gain,  loss,  deduction,  and  credit 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1986 


to  the  short  S  and  short  C  years  on  the 
basis  of  normal  tax  accounting  rules. 

Section  1362(f)  provides  that  the 
Secretary  may  waive  certain 
inadvertent  terminations  of  subchapter 
S  elections.  Proposed  §  1.1362-5 
contains  rules  relating  to  the 
determination  of  inadvertence  as  well  as 
the  procedures  for  requesting  a  waiver 
of  the  terminating  event. 

Proposed  §  1.1363-1  sets  forth  rules 
relating  to  the  general  effect  on  the 
corporation  that  elects  to  receive 
subchapter  S  treatment. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  regulation  is  not  a  major 
regulation  subject  to  review  under 
Executive  Order  12291.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required. 

The  Commissioner  of  Internal 
Revenue  has  concluded  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
this  proposed  regiilation  is  a  regulation 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  to  the  Internal  Revenue 
Service.  All  comments  will  be  available 
for  public  inspection  and  copying.  A 
public  hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  also  submits  written 
comments.  If  a  public  hearing  is  held, 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Stuart  G.  Wessler  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  1.1361-OA— 1.1388-1 

Income  taxes.  Small  businesses,  S 
corporations.  Cooperatives. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR, 
Chapter  1.  Part  1  are  as  follows: 


Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 


Par.  2.  There  are  added  immediately 
after  §  1.1361-OA  the  following  new 
§§1.1362-0, 1.1362-1, 1.1362-2, 1.1362-3, 
1,1362-4, 1.1362-5, 1.1362-6,  and  1.1363- 
1: 


In  order  to  facilitate  use  of  §  §  1.1362-1 
through  1.1362-6,  this  section  lists  the 
paragraphs,  subparagraphs,  and 
subdivisions  contained  in  those 
sections. 

§  1,1362-1  Election  to  be  an  S  corporation. 

(a)  In  general. 

(b)  Manner  of  making  election. 

(c)  Time  of  making  election. 

(1)  In  general. 

(2)  Elections  made  during  the  first  2V4 
months  treated  as  made  for  the  following 
taxable  year. 

(3)  Definition  of  “month"  and  the  beginning 
of  the  taxable  year. 

(4)  Cross  reference. 

(d)  Years  for  which  election  is  effective. 

(e)  Examples. 


§  1.1362-2  Shareholders  ’  consent 

(a)  In  general. 

(b)  Persons  required  to  consent. 

(1)  In  general. 

(2)  Special  rules. 

(c)  Extension  of  time  for  filing  consents. 
§  1.1362-3  Termination  of  election. 

(a)  In  general. 

(b)  Revocation. 

(ij  In  general. 

(2)  When  effective. 

(3)  Revocations  specifying  a  prospective 
revocation  date. 

(4)  Effect  on  taxable  year  of  corporation. 

(5)  Rescission  of  a  revocation. 

(6)  Creation  of  an  S  termination  year. 

(7)  Examples. 

(cj  Corporation  ceasing  to  be  a  small 
business  corporation. 

(1)  In  general. 

(2)  When  effective. 

(3)  Effect  on  taxable  year  of  the 
corporation. 

(4)  Creation  of  an  S  termination  year. 

(5)  Examples. 

(d)  Excess  passive  investment  income. 

(1)  In  general. 

(2)  When  effective. 

(3)  Subchapter  C  earnings  and  profits. 

(4)  Gross  receipts. 

(i)  In  general. 

(ii)  Sales  of  capital  assets,  stock  and 
securities. 

(A)  Sales  of  capital  assets. 


Authority:  26  U.S.C.  7805.  *  *  *  Sections 
1.1362-0  through  1.1362-6,  and  1.1363-1  are 
also  issued  under  26  U.S.C.  1377. 


§  1.1362-0  Election,  revocation,  and 
termination  of  S  corporation. 
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(B)  Sales  of  stock  or  securities. 

(iii)  Other  exclusions  5*001  gross  receipts. 

(iv)  Examples. 

(5)  Passive  investment  income. 

(1)  In  general. 

(ii)  Special  rule  for  options  or  commodities 
dealer. 

(A)  Exclusion  of  certain  capital  gains 

(B)  Dehnitions. 

(r)  Options  dealer. 

[2]  Commodities  dealer. 

(J)  Section  1256  contract. 

(C)  Effective  date. 

(iii)  Royalties. 

(A)  In  general. 

(B)  Copyright  royalties. 

(C)  Mineral,  oil,  or  gas  royalties. 

(D)  Active  business  computer  software 
royalties 

(iv)  Rents. 

(v)  Dividends. 

(vi)  Interest. 

(vii)  Annuities. 

(viii)  Gross  receipts  from  the  sale  of  stock 
or  securities. 

(ix)  Treatment  of  certain  lending  or  Hnance 
companies. 

(6)  Example. 

§  1.1362-4  Treatment  of  S  termination  year. 

(a)  In  general. 

(b)  Pro  rata  allocation. 

(c)  Income,  loss,  deduction,  and  credit 
items  assigned  to  each  short  taxable  year 
under  normal  tax  accounting  rules. 

(1)  In  general. 

(2)  Election. 

(3)  Pro  rata  allocation  not  to  apply  to 
certain  items  if  purchase  of  stock  treated  as 
an  asset  purchase  imder  section  338. 

(i)  In  general. 

(ii)  Special  rule. 

(4)  Pro  rata  allocation  not  to  apply  if  50 
percent  change  in  ownership  during  S 
termination  year. 

(i)  In  general. 

(ii)  Newly  owned  stock. 

(iii)  Stock  acquired  other  than  by  sale  or 
exchange. 

(A)  In  general. 

(B)  Qualified  transferor. 

(iv)  Special  rule. 

(v)  Examples. 

(5)  Special  rule  for  S  corporation  that  is  a 
partner  in  a  partnership. 

(d)  Tax  for  the  C  short  year. 

(1)  In  general. 

(2)  Minimum  tax. 

(3)  Example. 

(e)  Other  special  rules. 

(1)  Short  year  treated  as  taxable  year. 

(2)  Year  for  carryover  purposes. 

(3)  Due  date  for  S  year  return. 

(4)  Year  in  which  income  from  short  S  year 
is  includible. 

§  1.1362-5  Inadvertent  terminations. 

(a)  In  general. 

(b)  Inadvertent  termination. 

(c)  Corporation’s  request  for  determination 
of  an  inadvertent  termination. 

(d)  Correction  of  terminating  event. 

(e)  Consent  to  Commissioner's  requirement. 

(f)  Adjustments. 

(g)  Status  of  corporation. 


§  1.1362-6  Election  after  termination. 

(a)  In  general. 

(b)  Successor  corporation. 

(c)  Special  rule  for  certain  terminations. 

§  1.1362-1  Election  to  be  an  S 
corporation. 

(a)  In  general.  Except  as  provided  in 
§  1.1362-6,  for  taxable  years  beginning 
after  December  31, 1982  (and  for  taxable 
years  beginning  before  January  1, 1983, 
with  respect  to  which  an  election  was 
made  after  October  19, 1982),  a  small 
business  corporation  (other  than  a 
qualified  casualty  insurance  electing 
small  business  corporation  described  in 
section  6(c)(2)  of  the  Subchapter  S 
Revision  Act  of  1982,  or  a  qualified  oil 
corporation  described  in  section  6(c)(3) 
of  that  Act)  may  elect  to  be  an  S 
corporation  under  section  1362.  For 
election  made  under  section  1372  (a)  (as 
in  effect  before  the  enactment  of  the 
Subchapter  S  Revision  Act  of  1982)  see 
section  1379. 

(b)  Manner  af  making  electian.  To 
make  the  election  to  be  an  S 
corporation,  a  small  business 
corporation  shall  file  Form  2553, 
containing  all  the  information  required 
by  that  form.  The  election  form  shall  be 
signed  by  any  person  who  is  authorized 
to  sign  the  return  required  to  be  filed 
under  section  6037  and  shall  be  filed 
with  the  service  center  designated  in  the 
instructions  applicable  to  Form  2553. 

The  election  is  not  valid  unless  each 
shareholder  who  is  required  by  §  1.1362- 
2(b)  to  consent  to  the  election  of  the 
corporation  makes  the  consent  in  the 
manner  provided  in  §1.1362-2(a). 

(c)  Time  of  making  election — (1)  In 
general  The  election  described  in 
paragraph  (a)  of  this  section  may  be 
made  by  a  small  business  corporation  at 
any  time  during  the  taxable  year  that 
immediately  precedes  the  taxable  year 
for  which  the  election  is  to  be  effective, 
or  during  the  taxable  year  for  which  the 
election  is  to  be  effective  provided  that 
such  election  is  made  before  the  16th 
day  of  the  third  month  of  such  year.  If  a 
corporation  makes  an  election  for  a 
taxable  year  that  meets  all  the 
requirements  provided  in  this  section, 
but  the  election  is  made  at  any  time 
during  the  period  beginning  after  the 
15th  day  of  the  third  month  of  such 
taxable  year  and  ending  before  the  16th 
day  of  the  third  month  of  the  following 
taxable  year,  the  election  is  treated  as 
being  made  for  that  following  taxable 
year  provided  that  the  corporation 
meets  all  requirements  provided  in 
section  1361(b)  at  the  time  the  election  is 
made.  For  taxable  years  of  iVi  months 
or  less,  an  election  made  after  October 
19, 1982,  and  before  the  16th  day  of  the 
third  month  after  the  first  day  of  the 


taxable  year  shall  be  treated  as  made 
during  such  year. 

(2)  Elections  made  during  the  first  2^2 
months  treated  as  made  for  the 
following  taxable  year,  if  a  corporation 
makes  the  election  described  in 
paragraph  (a)  of  this  section  during  the 
taxable  year  for  which  the  election  is  to 
be  effective  and  such  election  is  made 
before  the  16th  day  of  the  third  month  of 
such  year  but — 

(i)  The  corporation  is  not  a  small 
business  corporation  at  any  time  dining 
the  portion  of  such  taxable  year  which 
occurs  before  the  date  the  election  is 
made,  or 

(ii)  Any  person  who  held  stock  in  the 
corporation  at  any  time  during  the 
portion  of  such  taxable  year  which 
occurs  before  the  time  the  election  is 
made,  and  who  does  not  hold  stock  at 
the  time  the  election  is  made,  does  not 
consent  to  the  election, 

the  election  is  treated  as  made  for  the 
following  taxable  year  provided  that  the 
corporation  meets  the  requirements  of 
section  1361(b)  at  the  time  the  election  is 
made. 

(3)  Definition  of  "month"  and 
beginning  of  the  taxable  year.  For 
purposes  of  this  paragraph  (c),  the  term 
"month”  means  a  period  commencing  on 
the  same  numerical  day  of  any  calendar 
month  as  the  day  of  the  calendar  month 
on  which  the  taxable  year  began  and 
ending  with  the  close  of  the  day 
preceding  the  numerically  corresponding 
day  of  the  succeeding  calendar  month 
or,  if  there  is  no  such  corresponding  day, 
with  the  close  of  the  last  day  of  such 

i.  jcceeding  calendar  month.  In  addition, 
for  purposes  of  this  paragraph  (c),  the 
taxable  year  of  a  new  corporation 
begins  on  the  date  that  the  corporation 
has  shareholders,  acquires  assets,  or 
begins  doing  business,  whichever  is  the 
first  to  occur. 

(4)  Cross-reference.  For  rules  relating 
to  when  an  election  is  treated  as  made, 
see  section  7502  and  the  regulations 
thereunder.  For  rules  relating  to  the  time 
for  the  making  of  the  election  where  the 
last  day  prescribed  for  making  the 
election  falls  on  Saturday,  Sunday,  or  a 
legal  holiday,  see  section  7503  and  the 
regulations  thereunder. 

(d)  Years  for  which  election  is 
effective.  An  election  under  section  1362 
is  effective  for  the  entire  taxable  year  of 
the  corporation  for  which  it  is  made  and 
for  all  succeeding  taxable  years  of  the 
corporation,  unless  it  is  terminated  with 
respect  to  any  taxable  year.  Thus,  the 
election  has  a  continuing  effect  and 
need  not  be  renewed  annually,  although 
annual  returns  of  information  must  be 
filed  under  section  6037. 
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(e)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  A  calendar  year  small 
business  corporation  begins  its  first  taxable 
year  on  )anuary  7, 1968.  To  be  an  S 
corporation  beginning  with  its  Hrst  taxable 
year,  the  corporation  must  make  the  election 
set  forth  in  this  section  during  the  period  that 
begins  }anuary  7, 1988,  and  ends  before 
March  22, 1988.  An  election  made  eariier  than 
January  7, 1988,  will  not  be  valid. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  that  the  corporation 
begins  its  first  taxable  year  on  November  8, 
1988.  To  be  an  S  corporation  beginning  with 
its  Hrst  taxable  year,  the  corporation  must 
make  the  election  set  forth  in  this  section 
during  the  period  that  begins  November  8, 
1988,  and  ends  before  January  23, 1989. 

Example  (3).  On  January  1, 1988,  the  first 
day  of  its  taxable  year,  subchapter  C 
corporation  had  15  shareholders.  On  January 
30, 1988,  two  of  the  C  corporation’s 
shareholders,  A  and  B,  both  individuals,  sold 
their  shares  in  the  corporation  to  P,  Q,  and  R, 
all  individuals.  On  March  1, 1988,  the 
corporation  filed  its  election  to  be  an  S 
corporation  for  the  1988  taxable  year.  The 
election  will  be  effective  (assuming  the  other 
requirements  of  section  1361  (bj  are  metj 
provided  that  all  of  the  shareholders  as  of 
March  1, 1988,  as  well  as  former  shareholders 
A  and  B,  consent  to  the  election. 

Example  (4).  On  January  1, 1988,  two 
individuals  and  a  partnership  own  all  of  the 
stock  of  a  calendar  year  subchapter  C 
corporation.  On  January  31, 1988,  the 
partnership  dissolved  and  distributed  its 
shares  in  the  corporation  to  its  five  partners, 
all  individuals.  On  February  28, 1988,  the 
seven  shareholders  of  the  corporation 
consented  to  the  corporations  election  of 
subchapter  S  status.  The  corporation  hies  a 
properly  completed  Form  2553  on  March  2, 
1988.  The  corporation  is  not  eligible  to  be  a 
subchapter  S  corporation  for  the  1988  taxable 
year  because  during  the  period  of  the  taxable 
year  prior  to  the  election  it  had  an  ineligible 
shareholder.  The  election  is  treated  as  made 
for  the  corporation's  1989  taxable  year. 

Example  (5).  On  January  1, 1988,  three 
individuals  own  all  of  the  stock  of  a  calendar 
year  subchapter  C  corporation.  On  April  15, 
1988,  the  corporation,  in  accordance  with 
paragraph  (b)  of  this  section,  files  a  properly 
completed  Form  2553.  The  corporation 
anticipates  that  the  election  wdl  be  effective 
beginning  January  1, 1989,  the  first  day  of  the 
succeeding  taxable  year.  On  October  1, 1988, 
^he  three  shareholders  collectively  sell  75%  of 
their  shares  in  the  corporation  to  another 
individual.  On  January  1, 1989,  the 
corporation  has  as  shareholders  the  three 
original  individuals  as  well  as  the  new 
shareholder.  Because  the  election  was  valid 
and  binding  when  made,  it  is  not  necessary 
for  the  new  shareholder  to  consent  to  the 
election.  The  corporation’s  subchapter  S 
status  will  begin  on  January  1, 1989. 

§  1.1362-2  Shareholders’  consent. 

(a)  In  general.  The  consent  of  a 
shareholder  to  an  election  by  a  small 
business  corporation  must  be  made 


either  on  Form  2553  or  on  a  separate 
statement  signed  by  the  shareholder  in 
which  the  shareholder  consents  to  the 
election  of  the  corporation.  The  separate 
statement  must  set  forth  the  name, 
address,  and  taxpayer  identiHcation 
number  of  the  corporation,  the  name, 
address,  and  taxpayer  identification 
number  of  the  shareholder,  the  number 
of  shares  of  stock  owned  by  the 
shareholder,  the  date  (or  dates)  on 
which  the  stock  was  acquired  and  the 
date  on  which  the  shareholder’s  taxable 
year  ends.  When  a  shareholder’s 
consent  is  made  on  a  separate 
statement,  that  statement  must  be 
attached  to  the  election  of  the 
corporation.  The  shareholder’s  consent 
is  binding  and  may  not  be  withdrawn 
after  a  valid  election  is  made  by  the 
corporation.  Except  as  provided  in 
paragraph  (c)  of  this  section,  the  election 
of  the  corporation  is  not  valid  if  any 
consent  required  by  paragraph  (b)  of 
this  section  is  not  filed  in  accordance 
with  the  rules  contained  in  this 
paragraph  (a). 

(b)  Persons  required  to  consent — (1) 

In  general.  Each  person  who  is  a 
shareholder  (including  any  person  who 
is  treated  as  a  shareholder  under  section 
1361(c)(2)(B))  at  the  time  the  election  is 
made  must  consent  to  the  election  of  the 
corporation.  If  the  election  is  made 
before  the  16th  day  of  the  third  month  of 
the  taxable  year  and  is  intended  to  be 
effective  for  that  year,  each  person  who 
was  a  shareholder  (including  any  person 
who  was  treated  as  a  shareholder  imder 
section  1361(c)(2)(B))  at  any  time  during 
the  portion  of  Uiat  year  which  occurs 
before  the  time  the  election  is  made,  and 
who  is  not  a  shareholder  at  the  time  the 
election  is  made,  must  also  consent  to 
the  election.  If  the  election  is  made  to  be 
effective  for  the  following  taxable  year, 
no  consent  need  be  filed  by  any 
shareholder  who  is  not  a  shareholder  on 
the  date  of  the  election.  For  purposes  of 
this  paragraph  (b),  any  person  who  is 
considered  to  be  a  shareholder  for  state 
law  purposes  solely  by  virtue  of  his  or 
her  status  as  an  incorporator  is  not 
treated  as  a  shareholder. 

(2)  Special  rules.  When  stock  of  the 
corporation  is  owned  by  husband  and 
wife  as  community  property  (or  the 
income  from  which  is  community 
property),  or  is  owned  by  tenants  in 
common,  joint  tenants,  or  tenants  by  the 
entirety,  each  person  having  a 
community  interest  in  such  stock  and 
each  tenant  in  common,  joint  tenant  and 
tenant  by  the  entirety  must  consent  to 
the  election.  The  consent  of  a  minor 
must  be  made  by  the  minor  or  by  the 
legal  representative  of  the  minor  (or  by 
a  natural  or  an  adoptive  parent  of  the 
minor  if  no  legal  representative  has  been 


appointed).  The  consent  of  an  estate 
must  be  made  by  an  executor  or 
administrator  thereof.  In  the  case  of  a 
trust  described  in  section  1361(c)(2)(A) 
(including  a  trust  treated  under  section 
1361(dXl)(A)  as  a  trust  described  in 
section  1361(c)(2)(A)(i)),  only  the  person 
treated  as  the  shareholder  for  purposes 
of  section  1361(b)(1)  must  consent  to  the 
election. 

(c)  Extension  of  time  for  filing 
consents.  An  election  that  is  timely  filed 
for  any  taxable  year,  and  that  would  be 
valid  except  for  the  failure  of  any 
shareholder  to  file  a  timely  consent,  is 
not  invalid  for  such  reason  if — 

(1)  It  is  shown  to  the  satisfaction  of 
the  ^strict  director  or  director  of  the 
service  center  with  which  the 
corporation  files  its  income  tax  return 
that  there  was  reasonable  cause  for  the 
failure  to  file  such  consent  and  that  the 
interests  of  the  Government  will  not  be 
jeopardized  by  treating  such  election  as 
valid, 

(2)  Such  shareholder  files  a  proper 
consent  to  the  granted  by  the  Internal 
Revenue  Service,  and 

(3)  New  consents  are  filed  within  such 
extended  period  of  time  as  may  be 
granted  by  the  Internal  Revenue  Service 
by  each  person  who  was  required  to 
consent  to  the  corporation’s  election 
pursuant  to  paragraph  (b)  of  this  section. 

§  1.1362.3  Termination  of  eiection. 

(a)  In  general.  An  election  in  effect 
under  section  1362(a)  may  be  terminated 
for  any  year  in  any  one  of  three  ways 
described  in  section  1362(d)  (1)  through 

(3)  and  paragraphs  (b)  through  (d)  of  this 
section. 

(b)  Revocation — (1)  In  general.  An 
election  made  under  section  1362(a)  may 
be  revoked  by  the  corporation  for  any 
taxable  year  of  the  corporation, 
including  the  first  taxable  year  for 
which  the  election  is  effective.  A 
revocation  may  be  made  only  with  the 
consent  of  shareholders  who,  at  the  time 
the  revocation  is  made,  hold  more  than 
one-half  of  the  number  of  issued  and 
outstanding  shares  of  stock  (including 
non-voting  stock)  of  the  corporation. 
Such  revocation  shall  be  made  by  the 
corporation  by  filing  a  statement  that 
the  corporation  revokes  the  election 
made  under  section  1362(a),  which 
statement  shall  state  the  section  1362(a), 
which  statement  shall  state  the  number 
of  shares  of  stock  (including  non-voting 
stock)  that  are  issued  and  outstanding  at 
the  time  the  revocation  is  made.  For 
revocations  which  specify  a  prospective 
revocation  date  (as  defined  in  paragraph 
(b)(3)  of  this  section),  the  statement 
shall  indicate  the  date  on  which  the 
revocation  is  intended  to  be  effective. 
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The  statement  shall  be  signed  by  any 
person  authorized  to  sign  the  return 
required  to  be  Hied  under  section  6037 
and  shall  be  filed  with  the  service  center 
with  which  the  election  was  properly 
filed.  In  addition,  there  shall  be  attached 
to  the  statement  of  revocation  a 
statement  of  consent,  stating  the  name, 
address,  and  taxpayer  identification 
number  of  each  shareholder  who 
consents  to  the  revocation,  and  the 
number  of  issued  and  outstanding 
shares  of  stock  (including  non-voting 
stock]  held  by  each  shareholder 
(whether  consenting  or  not)  at  the  time 
of  the  revocation.  The  statement  shall  be 
signed  by  each  shareholder  who 
consents  to  the  revocation.  For  purposes 
of  this  paragraph  (b),  a  revocation  is 
made  once  it  is  filed  in  accordance  with 
section  7502  and  the  regulations 
thereunder  with  the  service  center  with 
which  the  election  was  properly  filed. 

(2)  When  effective.  Except  as 
provided  in  paragraph  (b}(3]  of  this 
section,  a  revocation  made  during  the 
taxable  year  and  before  the  16th  day  of 
the  third  month  of  such  taxable  year 
shall  be  effective  on  the  first  day  of  such 
taxable  year,  and  a  revocation  made 
after  the  15th  day  of  the  third  month  of 
the  taxable  year  shall  be  effective  for 
the  following  year.  Except  as  provided 
in  paragraph  (b)(3}  of  this  section,  if  a 
corporation  make  an  election  to  be  an  S 
corporation  which  is  to  be  effective 
beginning  with  the  next  taxable  year 
(see  §  1.1362-1)  and  revokes  such 
election  prior  to  the  first  day  of  such 
next  taxable  year,  such  corporation  will 
be  deemed  to  have  revoked  its  election 
on  the  first  day  of  such  next  taxable 
year. 

(3)  Revocations  specifying  a 
prospective  revocation  date.  In  the  case 
of  a  corporation  that  specifies  a  date  for 
revocation  which  is  on  or  after  the  day 
on  which  the  revocation  is  made,  such 
revocation  shall  become  effective  on 
and  after  the  date  so  specified.  The 
preceding  sentence  shall  apply  only  if 
the  prospective  revocation  date  is 
expressed  in  terms  of  a  stated  day, 
month,  and  year  rather  than  in  terms  of 
particular  event. 

(4)  Effect  on  taxable  year  of 
corporation.  In  the  case  of  a  corporation 
that  revokes  its  election  to  be  an  S 
corporation  effective  on  the  1st  day  of 
the  first  taxable  year  for  which  such 
election  was  effective,  any  statement  on 
the  Form  2553  regarding  a  change  in  the 
taxable  year  of  the  corporation  filed  by 
such  corporation  with  respect  to  such 
election  will  have  no  effect  on  such 
corporation’s  taxable  year. 

(5)  Rescission  of  a  revocation.  A 
revocation  under  paragraph  (b)  (2)  or  (3) 
of  this  section  may  be  rescinded  by  a 


corporation  at  any  time  before  the 
revocation  becomes  effective.  A 
rescission  may  be  made  only  with  the 
consen'  O'?  .’ach  person  who  became  a 
sharehoiOer  of  the  corporation  within 
the  period  beginning  on  the  first  day 
after  the  date  the  revocation  was  made 
and  ending  on  the  date  on  which  the 
rescission  is  made.  Such  rescission  shall 
be  made  by  the  corporation  by  filing  a 
statement  that  the  corporation  rescinds 
the  revocation  made  under  section 
1362(d](l].  The  statement  shall  contain 
the  name,  address,  and  taxpayer 
identification  number  of  the  corporation 
and  shall  be  signed  by  any  person 
authorized  to  sign  the  return  required  to 
be  filed  under  section  6037.  The 
statement  shall  be  filed  with  the  service 
center  with  which  the  revocation  was 
properly  filed.  In  addition,  there  shall  be 
attached  to  the  statement  of  rescission  a 
statement  of  consent  stating  the  name, 
address,  and  taxpayer  identification 
number  of  each  shareholder  who 
consents  to  the  rescission.  The 
statement  shall  be  signed  by  each 
shareholder  who  consents  to  the 
rescission.  For  purpose  of  this  paragraph 
(b)(5),  a  rescission  is  made  once  it  is 
filed  in  accordance  with  section  7502 
and  the  regulations  thereunder  with  the 
service  center  with  which  the  revocation 
was  properly  filed. 

(6)  Creation  of  an  S  termination  year. 
A  corporation  that  specifies  a 
prospective  date  for  revocation  that  is 
other  than  the  first  day  of  the  taxable 
year  will  create  an  S  termination  year 
and  will  be  subject  to  the  rules  in 
section  1362  (e)  and  §  1.1362-4. 

(7)  Examples.  The  principles  of  this 
paragraph  (b)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  A  calendar  year  S  corporation 
has  issued  and  outstanding  40,000  shares  of 
class  A  voting  common  stock  and  20,000 
shares  of  class  B  non-voting  conunon  stock. 
The  corporation  wishes  to  revoke  its  election 
of  subchapter  S  status.  Shareholders  owning 
11,000  shares  of  class  A  stock  sign  revocation 
consents  and  29,000  do  not.  Shareholders 
owning  20,000  shares  of  class  B  stock  sign 
revocation  consents.  The  corporation  has 
obtained  the  required  shareholder  consent  to 
revoke  its  subchapter  S  election  because 
shareholders  owning  more  than  one-half  of 
the  total  number  of  issued  and  outstanding 
shares  of  stock  of  the  corporation  consented 
to  the  revocation. 

Example  (2).  In  June  1988,  a  calendar  year 
S  corporation  determines  that  it  will  revoke 
its  subchapter  S  election  effective  August  1, 
1988.  To  do  so  it  must  file  its  revocation 
statement  with  consents  attached  on  or 
before  August  1, 1988,  indicating  that  the 
revocation  is  intended  to  be  effective  August 
1, 1988. 

Example  (3).  Corporation  M,  a  subchapter 
C  corporation  that  uses  a  (une  30  taxable 
year,  elects  to  be  an  S  corporation  for  its 


taxable  year  beginning  on  july  1, 1988,  by 
filing  a  properly  completed  Form  2553  on  )uly 
15, 1988.  On  the  Form  2553,  M  states  that  it 
will  change  its  taxable  year  to  a  calendar 
year.  On  September  15, 1988,  M  properly 
revokes  its  S  election  effective  July  1, 1988. 
Because  M  revoked  its  election  to  be  an  S 
corporation  effective  on  the  first  day  for 
which  its  election  to  be  an  S  corporation  was 
effective,  the  statement  on  the  Form  2553 
regarding  the  change  in  M’s  taxable  year  will 
have  no  effect  on  M’s  taxable  year. 

Therefore,  M  will  retain  a  )une  30  taxable 
year  for  its  taxable  year  beginning  July  1. 

1988. 

(c)  Corporation  ceasing  to  be  a  small 
business  corporation — (1)  In  general.  An 
election  under  section  1362(a]  shall  be 
terminated  if  at  any  time  on  or  after  the 
first  day  of  the  first  taxable  year  for 
which  the  election  is  effective,  the 
corporation  ceases  to  be  a  small 
business  corporation  as  defined  in 
section  1361(b),  Thus,  for  example,  the 
election  is  terminated  if  a  36th  person,  a 
nonresident  alien,  an  ineligible  trust,  a 
partnership,  or  a  corporation  becomes  a 
shareholder.  In  the  event  of  a 
termination  imder  this  paragraph  (c)(1), 
the  corporation  shall  immediately  notify 
the  service  center  with  which  the 
election  under  section  1362(a)  was  filed. 
Such  notification  shall  set  forth  the 
cause  of  the  termination  and  the  date 
thereof.  In  addition,  if  the  termination 
was  caused  by  the  transfer  of  stock  to  a 
36th  shareholder,  to  a  nonresident  alien, 
or  to  an  ineligible  trust,  partnership,  or 
corporation,  the  notification  shall 
specify  the  number  of  shares  transferred 
to  such  person,  the  name  of  such  person 
(or  in  the  case  of  a  trust,  the  names  of 
the  trustee  and  beneficiary),  and  the 
name  of  the  shareholder  who 
transferred  such  stock  to  such  person.  If 
the  termination  was  caused  by  the 
issuance  of  a  second  class  of  stock,  the 
notification  shall  indicate  the  number  of 
shares  of  such  new  class  issued  and 
shall  describe  the  differentiating 
characteristics  of  the  new  class  of  stock. 

(2)  When  effective.  If  an  election 
terminates  because  of  a  specific  event 
that  causes  the  corporation  to  fail  to 
meet  the  definition  of  a  small  business 
corporation,  such  termination  is 
effective  as  of  the  date  on  which  such 
event  occurred.  If  a  corporation  makes 
an  election  to  be  an  S  corporation  which 
is  to  be  effective  beginning  with  the  next 
taxable  year  (see  §  1.1362-1),  and  fails 
to  meet  the  definition  of  a  small 
business  corporation  on  the  first  day  of 
such  taxable  year,  its  election  will  be 
treated  as  having  terminated  on  such 
first  day.  For  purposes  of  the  preceding 
sentence,  if  a  corporation  meets  the 
definition  of  a  small  business 
corporation  on  the  first  day  of  its 
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taxable  year  for  which  the  election  is 
effective,  there  is  no  termination  of  its 
election  as  a  result  of  the  failure  to  meet 
such  definition  at  any  time  diuing  the 
period  beginning  after  its  election  and 
before  the  first  day  of  such  year. 

(3)  Effect  on  taxable  year  of  the 
corporation.  In  the  case  of  a  corporation 
that  fails  to  meet  the  definition  of  a 
small  business  corporation  on  the  Hrst 
day  of  the  first  taxable  year  for  which 
its  election  to  be  an  S  corporation  was 
effective,  any  statement  on  the  Form 
2553  filed  by  such  corporation  with 
respect  to  such  election  regarding  a 
change  in  such  corporation's  taxable 
year  will  have  no  effect  on  the  taxable 
year  of  the  corporation. 

(4)  Creation  of  an  S  termination  year. 

A  corporation  that  ceases  to  be  a  small 
business  corporation  on  a  date  other 
than  the  first  day  of  the  taxable  year 
will  create  an  S  termination  year  and 
will  be  subject  to  the  rules  in  section 
1362(e]  and  §  1.1362-4. 

(5)  Examples.  The  principles  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  On  January  1, 1988,  the  first 
day  of  its  taxable  year,  a  subchapter  C 
corporation  had  three  individuals  as 
shareholders.  On  April  15, 1988,  the 
corporation,  in  accordance  with  §  1.1362-1, 
filed  a  properly  completed  Form  2553.  The 
corporation  anticipated  that  the  election 
would  become  effective  January  1, 1989,  the 
first  day  of  the  succeeding  taxable  year.  On 
October  1, 1988,  one  of  the  shareholders  sold 
40  percent  of  his  shares  in  the  corporation  to 
a  partnership.  On  January  1, 1989,  the 
corporation  had  as  its  shareholders,  the 
original  three  individuals  as  well  as  the 
partnership.  The  corporation  fails  to  meet  the 
definition  of  a  small  business  corporation  on 
January  1, 1989,  and  its  election  will  be 
treated  as  having  terminated  on  that  date. 
Because  the  corporation  ceases  to  be  a  small 
business  corporation  on  the  first  day  of  the 
taxable  year  an  S  termination  year  is  not 
created. 

Example  (2).  On  July  15, 1988,  Corporation 
M,  a  subchapter  C  corporation  that  uses  a 
June  30  taxable  year,  files  a  properly 
completed  Form  2553  to  be  an  S  corporation 
for  its  taxable  year  beginning  on  July  1, 1989. 
On  the  Form  2553,  M  states  that  it  will  use  a 
calendar  year  as  its  taxable  year.  On  June  15, 
1989,  one  of  the  shareholders  of  M  sells  his 
entire  interest  in  the  corporation  to  a 
partnership.  M  fails  to  meet  the  definition  of 
a  small  business  corporation  on  July  1, 1989, 
and  its  election  will  be  treated  as  having 
terminated  on  that  date.  Because  M  failed  to 
meet  the  definition  of  a  small  business 
corporation  on  the  first  day  of  the  first 
taxable  year  for  which  its  election  to  be  an  S 
corporation  was  effective,  the  statement  on 
the  Form  2553  regarding  the  change  in  M's 
taxable  year  will  have  no  efiect  on  M's 
taxable  year.  Therefore,  M  will  retain  a  June 
30  taxable  year  for  its  taxable  year  beginning 
on  July  1, 1989. 


(d)  Excess  passive  investment 
income — (1)  In  general.  A  corporation’s 
election  under  section  1362(a)  shall 
terminate  if  such  corporation  has 
subchapter  C  earnings  and  profits  at  the 
close  of  each  of  three  consecutive 
taxable  years  and  has  gross  receipts 
more  than  25  percent  of  which  for  each 
of  such  taxable  years  are  derived  from 
passive  investment  income  (as  defined 
in  paragraph  (d)(5)  of  this  section).  For 
purposes  of  this  paragraph  (d),  only 
taxable  years  beginning  after  December 
31, 1981,  for  which  the  corporation  was 
an  S  corporation  (an  electing  small 
business  corporation  for  taxable  years 
beginning  before  January  1, 1983)  will  be 
taken  into  account  in  the  determination 
of  the  consecutive  three  year  period.  For 
the  tax  imposed  on  the  excess  passive 
investment  income  of  an  S  corporation 
with  subchapter  C  earnings  and  profits, 
see  section  1375  and  the  regulations 
thereunder. 

(2)  When  effective.  A  termination 
imder  this  paragraph  (d)  shall  be 
effective  on  and  after  the  first  day  of  the 
first  taxable  year  beginning  after  the 
third  consecutive  year  in  which  the  S 
corporation  with  subchapter  C  earning 
and  profits  had  passive  investment 
income  in  excess  of  25  percent  of  gross 
receipts. 

(3)  Subchapter  C  earnings  and  profits. 
For  purposes  of  this  paragraph  (d),  the 
“subchapter  C  earnings  and  profits”  of 
any  corporation  are  its  earnings  and 
profits  (within  the  meaning  of  section 
312  and  the  regulations  thereunder)  for 
any  period  during  which  it  was  not  an  S 
corporation  (or  an  electing  small 
business  corporation  under  prior  law). 
The  subchapter  C  earnings  and  profits 
of  an  S  corporation  shall  be  modified  as 
required  by  section  1371(c). 

(4)  Gross  receipts — (i)  In  general.  The 
term  “gross  receipts”  as  used  in  section 
1362(d)(3)  is  not  S3monymous  with 
“gross  income”.  The  term  “gross 
receipts”  means  the  total  amount 
received  or  accrued  under  the  method  of 
accoimting  used  by  the  corporation  in 
computing  its  taxable  income.  Thus,  the 
total  amount  of  receipts  is  not  reduced 
by  returns  and  allowances,  costs  of 
goods  sold,  or  deductions.  For  example, 
gross  receipts  will  include  the  total 
amount  received  or  accrued  during  the 
corporation’s  taxable  year  from  the  sale 
or  exchange  (including  a  sale  or 
exchange  to  which  section  337,  as  it 
existed  prior  to  its  amendment  by  the 
Tax  Reform  Act  of  1986,  applies)  of  any 
kind  of  property  (except  capital  assets, 
stock,  and  securifies),  from  investments, 
and  for  services  rendered  by  the 
corporation. 

(ii)  Sales  of  capital  assets,  stock  and 
securities — (A)  Sales  of  capital  assets. 


Gross  receipts  from  the  sales  or 
exchanges  of  capital  assets  (as  defined 
in  section  1221  and  the  regulations 
thereunder),  other  than  stock  and 
securities,  shall  be  taken  into  account 
only  to  the  extent  of  the  capital  gain  net 
income  therefrom.  For  purposes  of  this 
paragraph  (d),  the  term  “capital  gain  net 
income”  has  the  same  meaning  given 
such  term  in  section  1222  and  the 
regulations  thereunder. 

(B)  Sales  of  stock  or  securities.  In 
applying  section  1362(d)(3),  gross 
receipts  from  the  sales  or  exchanges  of 
stock  or  securities  shall  be  taken  into 
account  only  to  the  extent  of  gains 
therefrom.  Thus,  the  gross  receipts  from 
the  sale  of  a  particular  share  of  stock 
will  be  the  excess  (if  any)  of  the  amount 
realized  over  the  adjusted  basis  of  such 
share.  Losses  on  sales  or  exchanges  of 
stock  or  securities  do  not  offset  gains  on 
the  sales  or  exchanges  of  other  stock  or 
securities  for  purposes  of  computing 
gross  receipts  from  such  sales  or 
exchanges.  Gross  receipts  from  the  sale 
or  exchange  of  stock  and  securities 
include  gains  received  from  such  sales 
or  exchanges  by  a  corporation  even 
though  such  corporation  is  a  regular 
dealer  in  stocks  and  securities. 

However,  gross  receipts  from  the  sale  or 
exchanges  of  stock  or  securities  does 
not  include  certain  amounts  which  are 
treated  under  section  31  (relating  to 
corporate  liquidations)  as  payments  in 
exchange  for  stock  owned  by  the  S 
corporation,  if,  on  the  date  of  the  first 
distribution  with  respect  to  such 
liquidation,  the  3  corporation  owned 
more  than  50  percent  of  each  class  of 
stock  (whether  voting  or  nonvoting)  of 
the  liquidating  corporation.  Shares  of 
stock  of  the  liquidating  corporation  held 
by  a  shareholder  of  the  S  corporation 
shall  not  be  attributed  to  the  S 
corporation.  For  purposes  of  this 
paragraph  (d)(4)(ii),  the  term  “stock  or 
seciuities”  includes  shares  or 
certificates  of  stock,  stock  rights  or 
warrants,  or  an  interest  in  any 
corporation  (including  any  joint  stock 
company,  insurance  company, 
association,  or  other  organization 
classified  as  a  corporation  by  the  Code), 
an  interest  in  any  partnership, 
certificates  of  interest  or  participation  in 
any  profit-sharing  agreement,  or  in  any 
oil,  gas,  or  other  mineral  property,  or 
lease,  collateral  trust  certificates,  voting 
trust  certificates,  bonds,  debentures, 
certificates  or  indebtedness,  notes,  car 
trust  certificates,  bills  of  exchange,  or 
obligations  issued  by  or  on  behalf  of  a 
State,  Territory,  or  political  subdivision 
thereof. 

(iii)  Other  exclusions  from  gross 
receipts.  For  purposes  of  section  1362  (d) 
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(3),  gross  receipts  does  not  include  (A) 
amounts  received  in  nontaxable  sales  or 
exchanges  (other  than  those  to  which 
former  section  337  applies),  except  to 
the  extent  that  gain  is  recognized  by  the 
corporation  on  the  sale  or  exchange,  (B) 
amounts  received  as  a  loan,  as  a 
repayment  of  a  loan,  as  a  contribution  to 
capital  or  on  the  issuance  by  the 
corporation  of  its  own  stock,  or  (C) 
certain  amounts  which  are  treated  imder 
section  331  (relating  to  corporate 
liquidations)  as  payments  in  exchange 
for  stock  (see  paragraph  (d)  (4)  (ii)  (B)  of 
this  section). 

(iv)  Examples.  The  meaning  of  the 
term  “gross  receipts”  as  used  in  section 
1362  (d)  (3)  may  be  further  illustrated  by 
the  following  examples: 

Example  (1).  A  corporation  that  uses  an 
accrual  method  of  accounting  sells:  (1)  A 
depreciable  asset,  held  for  more  than  6 
months ,  which  is  used  in  the  corporation's 
business,  (2)  a  capital  asset  (other  than  stock 
and  securities)  for  a  gain,  (3)  a  capital  asset 
(other  than  stock  and  securities]  for  a  loss, 
and  (4)  securities,  and  receives  payment  for 
each  asset  partly  in  money  and  partly  in  the 
form  of  a  note  payable  at  a  future  time.  The 
corporation  elects  not  to  report  the  sales  on 
the  installment  method.  The  amount  of 
money  and  the  face  amoimt  of  the  note 
received  for  the  business  asset  would  be 
considered  gross  receipts  in  the  taxable  year 
of  sale  and  would  not  be  reduced  by  the 
adjusted  basis  of  the  property,  costs  of  sale 
or  any  other  amount.  With  respect  to  the  sale 
of  the  capital  asset,  gross  receipts  would 
include  the  cash  down  payment  and  face 
amount  of  any  notes,  but  only  to  the  extent  of 
the  corporation’s  capital  gain  net  income.  In 
the  case  of  the  sale  of  the  securities,  gross 
receipts  would  include  the  cash  down 
payment  and  face  amount  of  the  notes,  but 
only  to  the  extent  of  gain  on  the  sale.  In 
determining  gross  receipts  from  sales  of 
securities,  losses  would  not  be  netted  against 
gains. 

Example  (2).  A  corporation  has  a  long-term 
contract  as  debned  in  paragraph  (b)  of 
§  1.451-3  with  respect  to  which  it  reports 
income  according  to  the  percentage-of- 
( ompietion  method  as  described  in  paragraph 
(c)  (1)  of  §  1.451-3.  The  portion  of  the  gross 
contract  price  which  corresponds  to  the 
percentage  of  the  entire  contract  which  has 
been  completed  during  the  taxable  year  shall 
be  included  in  gross  receipts  for  such  year. 

Example  (3).  For  its  1983  taxable  year,  a 
corporation  which  regularly  sells  personal 
property  on  the  installment  plan  elects  to 
report  its  taxable  income  from  the  sale  of 
such  property  (other  than  property  qualifying 
as  a  capital  asset  or  stock  or  securities]  on 
the  installment  method  in  accordance  with 
section  453A.  The  installment  payment 
actually  received  in  a  given  taxable  year  of 
the  corporation  shall  Iw  included  in  gross 
receipts  for  such  year. 

(5)  Passive  investment  income — (i)  In 
general.  Except  as  provided  in  this 
paragraph  (d)(5),  the  term  “passive 
investment  income”  means  gross 


receipts  (as  defined  in  paragraph  (d)(4) 
of  this  section)  derived  fi-om  royalties, 
rents,  dividends,  interest,  annuities,  and 
gains  from  the  sales  or  exchanges  of 
stock  or  securities. 

(ii)  Special  rule  for  options  or 
commodities  cfea/ers— ^A)  Exclusion  of 
certain  capital  gains.  In  the  case  of  any 
options  dealer  or  commodities  dealer, 
passive  investment  income  shall  be 
determined  by  not  taking  into  account 
any  gain  or  loss  (in  the  normal  course  of 
the  taxpayer's  activity  of  dealing  in  or 
trading  section  1256  contracts)  from  any 
section  1256  contract  or  property  related 
to  such  a  contract. 

(B)  Definitions.  For  purposes  of  this 
paragraph  (d)(5)(ii) — 

(1)  Options  dealer.  The  term  “options 
dealer”  has  the  meaning  given  to  such 
term  by  section  1256  (g)(8). 

(2)  Commodities  dealer.  The  term 
“commodities  dealer”  means  a  person 
who  is  actively  engaged  in  trading 
section  1256  contracts  and  is  registered 
with  a  domestic  board  of  trade  which  is 
designated  as  a  contract  market  by  the 
Commodities  Future  Trading 
Commission. 

(3)  Section  1256  contract.  The  term 
“section  1256  contract”  has  the  meaning 
given  to  such  term  by  section  1256  (b). 

(C)  Effective  date.  This  paragraph 
(d)(5)(ii)  shall  apply  to  positions 
established  after  July  18, 1904,  in  taxable 
years  ending  after  such  date. 

(iii)  Royalties — (A)  In  general.  Except 
as  provided  in  this  paragraph  (d)(5)(iii), 
the  term  “royalties”  as  used  in  section 
1363  (d)(3)(D)  means  ail  royalties, 
including  mineral,  oil,  and  gas  royalties, 
and  amounts  received  for  the  privilege 
of  using  patents,  copyrights,  secret 
processes  and  formulas,  good  will, 
trademarks,  tradebrands,  fi’anchises, 
and  other  like  property.  For  purposes  of 
this  paragraph  (d)(5)(iii),  the  gross 
amount  of  royalties  shall  not  be  reduced 
by  any  part  of  the  cost  of  the  rights 
under  which  they  are  received  or  by  any 
amount  allowable  as  a  deduction  in 
computing  taxable  income. 

(B)  Copyright  royalties.  The  term 
“royalties”  does  not  include  copyright 
royalties  if  the  income  ftt)m  such 
royalties  would  not  be  treated  as 
personal  holding  company  income  under 
section  543(a)(4)  if  the  corporation  were 
a  C  corporation.  For  the  definition  of 
“copyright  royalties,”  see  paragraph 
(b)(12)(iv)  of  §  1.543-1. 

(C)  Mineral,  oil,  or  gas  royalties.  The 
term  “royalties”  does  not  include 
mineral,  oil,  or  gas  royalties  if  the 
income  from  such  royalties  would  not  be 
treated  as  personal  holding  company 
income  under  section  543(a)(3)  if  the 
corporation  were  a  C  corporation. 
Moreover,  the  term  “royalties”  does  not 


include  amounts  received  upon  disposal 
of  timber,  coal,  or  domestic  iron  ore  with 
a  retained  economic  interest  with 
respect  to  which  the  special  rules  of 
section  631  (b)  and  (c)  apply.  For  the 
definition  of  “mineral,  oil,  or  gas 
royalties,”  see  paragraph  (b)(ll)  (ii)  and 
(iii)  of  §  1.543-1. 

(D)  Active  business  computer 
software  royalties.  The  term  "royalties” 
does  not  include  active  computer 
software  royalties  as  that  term  is 
defined  in  section  543(d)  (without  regard 
to  paragraph  (d)(5)). 

(iv)  Rents.  TTie  term  “rents”  as  used  in 
section  1362(d)(3)(D)  means  amounts 
received  for  the  use  of,  or  right  to  use, 
property  (whether  real  or  personal)  of 
the  corporation.  The  term  “rents”  does 
not  include  payments  received  for  the 
use  or  occupancy  of  property  if  the 
corporation  also  performs  significant 
services  in  return  for  such  payments. 
Examples  of  payments  not  treated  as 
rents  for  purposes  of  section 
1362(d)(3)(D)  include  payments  for  the 
use  or  occupancy  of  rooms  or  other 
quarters  in  hotels,  boarding  houses,  or 
apartment  houses  furnishing  hotel 
services,  or  in  tourist  homes,  motors 
courts,  or  motels.  Generally,  services  are 
considered  rendered  to  the  occupant  if 
they  are  primarily  for  his  convenience 
and  are  other  than  those  usually  or 
customarily  rendered  in  connection  with 
the  rental  of  rooms  or  other  space  for 
occupancy  only.  Maid  service  supplied 
by  a  hotel  is  an  example  of  such 
services;  in  contrast,  the  furnishing  of 
heat  and  light,  the  cleaning  of  public 
entrances,  exits,  stairways  and  lobbies, 
the  collection  of  trash,  and  similar 
activities  are  not  considered  as  services 
rendered  to  the  occupant.  Payments  for 
the  use  or  occupancy  of  entire  private 
residences  or  living  quarters  in  duplex 
or  multiple  housing  units,  of  offices  in  an 
office  building,  etc.,  generally  constitute 
“rents”  under  section  1362(d)(3)(D). 
Payments  for  the  parking  of  automobiles 
ordinarily  do  not  constitute  rents. 
Payments  for  the  warehousing  of  goods 
or  for  the  use  of  personal  property 
constitute  rents  unless  significant 
services  are  rendered  in  connection  with 
such  payments. 

(v)  Dividends.  The  term  “dividends” 
as  used  in  section  1362(d)(3)(D)  includes 
dividends  as  defined  in  section  316, 
amounts  required  to  be  included  in  gross 
income  under  section  551  (relating  to 
foreign  personal  holding  company 
income  taxed  to  U.S.  shareholders),  and 
consent  dividends  as  provided  in 
section  565. 

(vi)  Interest.  The  term  “interest”  as 
used  in  section  1362(d)(3)(D)  means  any 
amounts  received  for  the  use  of  money 
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(including  tax-exempt  interest  and 
amounts  treated  as  interest  under 
section  483, 1272, 1274,  or  7872). 

However,  amounts  received  as  interest 
on  obligations  acquired  in  the  ordinary 
course  of  the  corporation's  trade  or 
business  from  the  sale  of  property 
described  in  section  1221(1]  shall  not 
constitute  passive  investment  income. 

(vii)  Annuities.  The  term  “annuities” 
as  used  in  section  1362(d)(3)(D)  means 
the  entire  amount  received  as  an 
annuity  under  an  annuity,  endowment, 
or  life  insurance  contract,  regardless  of 
whether  only  part  of  such  amount  would 
be  includible  in  gross  income  under 
section  72. 

(viii)  Gross  receipts  from  the  sale  of 
stock  or  securities.  Gross  receipts  from 
sales  or  exchanges  of  stock  or  securities 
(to  the  extent  of  gains  therefrom]  as 
described  in  paragraph  (d](4](ii](B]  of 
this  section  constitute  passive 
investment  income. 

(ix)  Treatment  of  certain  lending  or 
finance  companies.  An  S  corporation 
that  is  a  lending  or  frnance  company  as 
defined  in  section  542(c](6]  and  the 
regulations  thereunder  shall  not  include 
in  its  passive  investment  income  for  the 
year  gross  receipts  which  are  derived 
from  the  active  and  regular  conduct  of  a 
lending  or  finance  business,  as  defined 
in  section  542(d)(l]  and  the  regulations 
thereunder.  The  preceding  sentence 
does  not  apply  to  gross  receipts  that  are 
not  directly  derived  from  the  active  and 
and  regular  conduct  of  a  lending  or 
finance  business.  Thus,  the  corporation’s 
passive  investment  income  will  include 
amounts  that  are  not  directly  related  to 
the  activities  described  in  section 
542(d)(l].  Thus,  for  example,  interest 
from  the  investment  of  idle  funds  in 
short-term  securities,  interest  on 
judgments  obtained  on  a  defaulted  loan 
and  rent  derived  fr^m  property  acquired 
by  reason  of  a  borrower’s  default  on  a 
loan  do  not  constitute  gross  receipts 
derived  directly  from  the  conduct  of  the 
corporation’s  lending  or  frnance 
business  and  therefore  would  not  be 
excluded  by  section  1362(d)(3)(D](iii). 
However,  subject  to  the  exception 
provided  in  section  542(d)(1)(B),  gross 
receipts  from  the  sale  or  transfer  of  (A) 
notes  acquired  in  the  business  of  making 
loans  and  (B)  accounts  receivable, 
notes,  or  installment  obligations 
acquired  in  the  business  of  purchasing 
or  discounting  accounts  receivable, 
notes,  or  installment  obligations 
constitute  gross  receipts  derived  directly 
from  the  conduct  of  the  corporation’s 
lending  or  frnance  business  and  thus 
would  be  excluded  from  inclusion  in 
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such  corporation’s  passive  investment 
income. 

(6)  Example.  The  principles  of  this 
paragraph  (d)  may  be  illustrated  by  the 
following  example: 

Example.  X,  an  S  corporation  with 
subchapter  C  earnings  and  profits,  in  the  first 
taxable  year  for  which  its  election  was 
efiective  had  gross  income  from  business 
operations  of  $75,000  of  which  $5,000  was 
received  fit>m  royalty  payments  with  respect 
to  a  patent  In  addition,  X  received  $3,000 
gross  rental  receipts,  $1,000  gross  interest 
receipts  from  inventory  sales  on  open 
account  and  $500  in  gross  dividend  income. 
X  recognized  a  gain  of  $2,500  on  a  sale  of 
stock  in  P  corporation  and  recognized  a  loss 
of  $1,000  on  a  sale  of  stock  in  Q  corporation. 
X  also  sold  two  parcels  of  land  it  had 
purchased  and  held  for  investment.  The 
parcels  sold  for  $10,000  each  and  carried  a 
basis  of  $5,000  for  parcel  1  and  $11,000  for 
parcel  2.  Finally,  X  sold  a  business  asset  for 
$3,000.  X  originally  purchased  the  asset  for 
$3,000  and  had  an  adjusted  basis  of  $2,805. 
The  corporation's  total  gross  receipts  will  be 
calculated  as  follows: 


Gross  receipts  from  operations _ _ $75,000 

Gross  rental  receipts . 3,000 

Gross  interest  receipts .  1 ,000 

Gross  dividend  receipts .  500 

Gain  on  sale  of  P  stock  (loss  on  Q  stock  is 
not  taken  into  account)  Net  gain  on  sale 

of  parcels  1  and  2 .  4,000 

Gross  receipt  on  sale  of  business  asset .  3,000 


Total  gross  receipts .  69,000 

Passive  investment  income  is  determined 
as  follows: 

Gross  patent  royalty  receipts .  $5,000 

Gross  rental  receipts .  3,000 

Gross  dividerKl  receipts .  500 

Gain  on  sale  of  P  stock  (loss  on  Q  stock  is 
not  taken  into  account) . 2,500 


Total  passive  investment  irxxxne 
gross  receipts .  11,000 


X's  passive  treatment  income  percentage 
for  its  first  year  as  an  S  corporation  is  12.36 
percent.  This  does  not  exceed  25  percent  of 
X's  gross  receipts  and  consequently  will  not 
begin  the  running  of  the  3  year  period  for 
piuposes  of  terminating  the  election  under 
section  1362(d)(3). 

9 1.1362-4  Treatment  of  S  termination 
year. 

(a)  In  general.  Terminations  under 
§  1.1362-3  that  take  effect  during  the 
taxable  year  on  a  date  other  than  the 
first  day  of  the  taxable  year  will  result 
in  the  creation  of  an  S  termination  year. 
The  portion  fo  the  S  termination  year 
ending  on  the  close  of  the  last  day  prior 
to  the  effective  date  of  the  termination 
shall  be  treated  as  a  short  taxable  year 
for  which  the  corporation  is  an  S 
corporation  and  is  hereinafter  referred 
to  as  an  S  short  year.  The  portion  of  the 
S  termination  year  beginning  on  the  first 
day  the  termination  is  effective  shall  be 
treated  as  a  short  taxable  year  for  which 


the  corporation  is  a  C  corporation  and  is 
hereinafter  referred  to  as  a  C  short  year. 
Generally,  the  accounting  books  and 
records  of  a  corporation  do  not  have  to 
be  closed  as  of  the  termination  date; 
rather,  the  corporation  will  allocate 
income  or  loss  for  the  entire  year  on  a 
pro  rata  basis.  The  pro  rata  allocation 
rules  set  forth  in  section  12362  (e)  (2) 
and  paragraph  (b)  of  this  section  will  not 
apply  (1)  if  the  election  under  1362  (e)  (3) 
and  paragraph  (c)  (2)  of  this  section  is 
made  by  the  corporation  to  have  items 
assigned  to  each  short  taxable  year 
under  the  corporation’s  normal  tax 
accounting  rules,  (2)  to  any  item 
resulting  from  an  election  made  by  an 
acquiring  corporation  to  treat  the 
purchase  of  the  corporation’s  stock  as 
an  asset  purchase  under  section  338,  or 
(3)  if  there  is  a  sale  or  exchange  of  50 
percent  or  more  of  the  stock  (as  defined 
in  paragraph  (c)  (4)  of  this  section)  of  the 
corporation  during  an  S  termination 
year.  Where  the  pro  rate  allocation  rules 
do  not  apply,  the  corporation  will 
allocate  items  of  income,  gain,  loss, 
deduction  and  credit  under  normal  tax 
accounting  rules  as  set  forth  in 
paragraph  (c)  of  this  section. 

(b)  Pro  rata  allocation.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
the  items  of  income,  gain,  loss, 
deduction,  and  credit  for  an  S 
termination  year  shall  be  allocated 
between  the  S  short  year  and  the  C 
short  year  in  the  following  manner 

(1)  Determine,  for  the  entire  S 
termination  year,  the  amount  of  each  of 
the  separately  stated  items  of  income, 
loss,  deduction,  or  credit  described  in 
section  1366  (a)  (1)  (A),  and  the  amoimt 
of  nonseparately  computed  income  or 
loss  described  in  section  1366  (a)  (2). 

(2)  Assign  an  equal  ratable  portion  of 
each  amount  determined  under 
paragraph  (b)  (1)  to  each  day  of  the  S 
termination  year.  For  example,  if  a 
corporation  has  an  S  termination  year  in 
1987  that  consists  of  an  S  short  year 
frtim  January  1  through  June  30  and  a  C 
short  year  from  July  1  through  December 
31,  it  will  make  a  pro  rata  allocation  of 
181/365  of  its  separately  and 
nonseparately  computed  amounts  to  the 
S  short  year  and  will  allocate  184/365  of 
such  amounts  to  the  C  short  year. 

(c)  Income,  loss,  deduction,  and  credit 
items  assigned  to  each  short  taxable 
year  under  normal  accounting  rules — (1) 
In  general.  If  paragraph  (c)  (2)  or  (4)  of 
this  section  applies,  or  to  the  extent  that 
paragraph  (c)  (3)  of  this  section  applies, 
then  the  rules  of  section  1363  (e)  (2)  and 
paragraph  (b)  of  this  section  shall  not 
apply,  and  the  determination  of  the 
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corporation’s  income,  loss,  deduction, 
and  credit  for  its  S  short  year  and  C 
short  year  shall  be  allocated  under  this 
paragraph  (c).  To  the  extent  that  this 
paragraph  (c)  applies,  items  of  income, 
loss,  deduction,  and  credit  shall  be 
assigned  to  each  short  taxable  year  on 
the  basis  of  the  corporation’s  method  of 
accounting,  as  determined  under  section 
446  and  { 1.446-1. 

(2)  Election.  A  corporation  may  elect 
imder  section  1362  (e)  (3)  and  this 
paragraph  (c)  (2)  to  allocate  its  S 
termination  year  income  on  the  basis  of 
its  normal  tax  accounting  method  rather 
than  under  section  1362  (e)  (2).  An 
election  under  this  paragraph  to  have 
the  rules  of  section  1362  (e)  (2)  not  apply 
can  be  made  only  with  the  consent  of  all 
persons  who  are  or  were  shareholders  in 
the  corporation  at  any  time  during  the  S 
short  year  and  all  persons  who  are  or 
were  shareholders  in  the  corporation  at 
any  time  during  the  first  day  of  the  C 
short  year.  To  make  such  election,  a 
corporation  shall  file  a  statement  that  it 
elects  under  section  1362  (e)  (3)  to  have 
the  rules  provided  in  section  1362  (e)  (2) 
not  apply.  Such  statement  shall  set  forth 
the  cause  of  the  termination  and  the 
date  thereof  and  shall  be  signed  by  any 
person  authorized  to  sign  the  return 
required  to  be  filed  imder  section  6037. 
The  statement  shall  be  filed  with  the 
return  for  the  short  taxable  year 
described  in  section  1362  (e)  (1)  (B).  In 
addition,  there  shall  be  attached  to  the 
statement  of  election  a  statement  of 
consent,  signed  by  each  person  who  is 
or  was  a  shareholder  in  the  corporation 
at  any  time  during  the  S  short  year  and 
each  person  who  is  or  was  a 
shareholder  of  the  corporation  at  any 
time  during  the  first  day  of  the  C  short 
year.  The  separate  statement  must  set 
forth  the  name,  address,  and  taxpayer 
identification  number  of  the  corporation, 
and  the  name,  address,  and  taxpayer 
identification  number  of  each  person 
required  to  consent 

(3)  Pro  rata  allocation  not  to  apply  to 
certain  items  if  purchase  of  stock 
treated  as  an  asset  purchase  under 
section  338 — (i)  In  general.  Section  1362 
(e)  (2)  and  $  1.1362-4  (b)  will  not  apply 
with  respect  to  any  item  resulting  finm 
the  application  of  section  338.  In  such 
case,  the  principles  of  section  1362  (c) 

(3)  and  this  paragraph  (c)  shall  be 
applicable  with  respect  to  such  items 
without  election  by  the  shareholders. 

(ii)  Special  rule.  Paragraph  (c)  (3)  (i)  of 
this  section  shall  not  apply  to  any  item 
resulting  from  the  application  of  section 
338  if— 

(A)  Any  portion  of  the  qualified  stock 
purchase  under  section  338  is  pursuant 
to  a  binding  contract  entered  into  on  or 


after  October  19, 1982,  and  before  July 
18, 1984,  and 

(B)  The  purchasing  corporation 
establishes  by  clear  and  convincing 
evidence  that  such  contract  was 
negotiated  in  contemplation  that,  with 
respect  to  the  deemed  sale  under  section 
338,  section  1362(e)(2)  would  apply. 

(4)  Pro  rata  rule  not  to  apply  if  50 
percent  change  in  ownership  during  S 
termination  yean—[i)  In  general.  Section 
1362(e)(2)  and  S  1.1362^(b)  will  not 
apply  to  an  S  termination  year  if  at  any 
time  during  such  year,  as  a  result  of 
sales  or  exchanges  of  stock  in  the 
corporation  during  that  year,  50  percent 
or  more  of  the  issued  and  outstanding 
shares  of  stock  of  the  corporation 
(whether  an  S  or  C  corporation)  is  newly 
owned  stock  within  the  meaning  of 
paragraph  (c)(4)(ii)  of  this  section.  In 
such  case,  the  principles  of  section 
1362(e)(3)  and  paragraph  (c)  of  this 
section  shall  be  applicable  without  any 
election  by  the  shareholders. 

(ii)  Newly  owned  stock.  For  purposes 
of  paragraph  (c)(4)(i)  of  this  section,  the 
stock  of  a  corporation  owned  by  any 
person  immediately  after  the  close  of 
any  sale  or  exchange  of  stock  shall  be 
treated  as  newly  owned  stock  to  the 
extent  that — 

(A)  The  percentage  of  the 
corporation’s  issued  and  outstanding 
shares  of  stock  (whether  as  an  S  or  C 
corporation)  owned  by  such  person 
immediately  after  such  sale  or  exchange, 
exceeds 

(B)  The  percentage  of  the 
corporation’s  issued  and  outstanding 
shares  of  stock  owned  by  such  person 
on  the  last  day  of  the  taxable  year 
immediately  preceding  the  S  termination 
year. 

However,  stock  will  not  be  treated  as 
newly  owned  stock  to  the  extent  that 
such  stock  is  treated  as  newly  owned 
stock  with  respect  to  another  person 
immediately  after  the  close  of  any 
previous  sale  or  exchange  of  stock. 

(iii)  Stock  acquired  other  than  by  sale 
or  exchange — (A)  In  general.  For 
purposes  of  paragraph  (c)(4)(ii)  of  this 
section,  if  a  person  acquired  stock  in  the 
corporation  after  the  last  day  of  the 
taxable  year  immediately  preceding  the 
S  termination  year  and  such  stock  was 
acquired  by  such  person  fi*om  a 
qualified  transferor  other  than  by  a  sale 
or  exchange,  then  such  stock  shall  be 
treated  as  held  on  the  last  day  of  the 
taxable  year  immediately  preceding  the 
S  termination  year  by  the  person  that  so 
acquired  the  stock  fi:om  a  qualified 
transferor. 

(B)  Qualified  transferor.  For  purposes 
of  paragraph  (c)(4)(A)  of  this  section,  the 


term  ’’qualified  transferor”  means  a 
person — 

(1)  Who  (or  whose  estate)  held  stock 
in  the  S  corporation  on  the  last  day  of 
the  taxable  year  immediately  preceding 
the  S  termination  year,  or 

[2]  Who  acquired  the  stock  in  an 
acquisition  which  meets  the 
requirements  of  paragraph  (c)(4)(iii)(A) 
of  this  section. 

(iv)  Special  rule.  Paragraph  (c)(4)(i)  of 
this  section  shall  not  apply  to  an  S 
termination  year  if — 

(A)  On  or  before  July  18, 1984,  50 
percent  or  more  of  the  newly  owned 
stock  (as  defined  in  paragraph  (c)(4)(ii) 
of  this  section)  was  sold  or  exchanged  in 
1  or  more  transactions,  and 

(B)  The  person  (or  persons)  acquiring 
such  stock  established  by  clear  and 
convincing  evidence  that  such 
acquisitions  were  negotiated  in 
contemplation  that  section  1362(e)(2) 
would  apply  to  the  S  termination  year  in 
which  such  sales  or  exchanges  occurred. 

(v)  Examples.  The  provisions  of  this 
paragraph  (c)(4)  may  be  illustrated  by 
the  following  examples: 

Example  (1).  A,  an  individual,  owns  all  100 
outstanding  shares  of  stock  of  Corporation  M, 
a  calendar  year  S  corporation.  On  January  31, 
1988,  A  sells  60  shares  of  M  stock  to  B,  an 
individual.  On  June  1, 1988,  A  sells  5  shares 
of  M  stock  to  P,  a  partnership.  M  ceases  to  be 
a  small  business  corporation  on  June  1, 1988, 
and  pursuant  to  section  1362(d)(2)  its  S 
corporation  election  terminates  effective  on 
that  date.  All  of  the  M  stock  acquired  by  B 
and  P  is  newly  owned  stock  because  neither 
B  nor  P  held  such  stock  on  December  31, 1987. 
Thus,  65  percent  of  the  issued  and 
outstanding  shares  of  stock  is  treated  as 
newly  owned  stock.  Because  more  than  50 
percent  of  the  issued  and  outstanding  shares 
of  M  stock  is  treated  as  newly  owned  stock, 

M  must  assign  the  items  of  income,  loss, 
deduction,  or  credit  for  the  S  termination  year 
to  the  two  short  taxable  years  on  the  basis  of 
M’s  method  of  accounting. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1),  except  that  A  sells  the  60  shares 
of  M  stock  to  B  on  July  1, 1988.  Since  65 
percent  of  the  issu^  and  outstanding  shares 
of  M  stock  is  treated  as  newly  owned  stock, 

M  must  assign  the  items  of  income,  loss, 
deduction,  or  credit  for  the  S  termination  year 
to  the  two  short  taxable  years  on  the  basis  of 
M’s  method  of  accounting. 

Example  (3).  C  and  D  are  shareholders  in 
Corporation  N,  a  calendar  year  S  corporation. 
Each  owns  50  percent  of  the  issued  and 
outstanding  shares  of  the  corporation  on 
December  31, 1987.  On  March  1, 1988,  C 
makes  a  gift  of  his  entire  shareholder  interest 
to  T,  a  trust  not  permitted  as  a  shareholder 
under  section  1361(c)(2).  N  ceases  to  be  a 
small  business  corporation  on  March  1, 1988, 
and  pursuant  to  section  1362(d)(2)  its  S 
corporation  election  terminates  effective  on 
that  date.  As  a  result  of  the  gift,  T  owns  50 
percent  of  N’s  issued  and  outstanding  stock. 
However,  because  T  acquired  the  stock  by 
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gift  from  C,  a  qualified  transferor,  the  stock  is 
treated  as  owned  by  T  on  December  31. 1987. 
Hence,  the  stock  acquired  by  T  is  not  treated 
as  newly  owned  stock. 

(5)  Special  rule  for  S  corporation  that 
is  a  partner  in  a  partnership.  For 
purposes  of  section  706(c),  if — 

(i)  A  corporation's  election  under 
section  1362(a)  is  terminated  under 
paragraph  (b)  or  (c)  of  this  section; 

(ii)  Paragraph  (c)  (2)  or  (4)  of  this 
section  applies  to  such  corporation; 

(iii)  Such  corporation  is  a  partner  in  a 
partnership  during  any  portion  of  the  S 
short  year,  and 

(iv)  Any  taxable  year  of  such 
partnership  ends  with  or  within  the  C 
short  year; 

then  such  termination  shall  be  treated  as 
a  sale  or  exchange  of  such  corporation’s 
entire  interest  in  such  partnership.  A 
sale  or  exchange  pursuant  to  the 
preceding  sentence  shall  be  deemed  to 
occur  on  the  last  day  of  the  S  short  year. 
For  rules  on  determining  each 
shareholder’s  share  of  the  corporation's 
items  of  income,  loss,  deduction,  or 
credit  that  are  attributable  to  a 
partnership,  see  sections  1366  and  1377 
and  the  regulations  thereunder. 

(d)  Tax  for  the  C  short  year — (1)  In 
general.  The  tax  liability  for  the  C  short 
year  shall  be  a  portion  of  the  amount  of 
tax  that  is  determined  on  the  annualized 
taxable  income  for  the  C  short  year.  For 
purposes  of  this  paragraph  (d)(1),  the 
annualized  taxable  income  for  the  C 
short  year  is  determined  by  multiplying 
the  taxable  income  for  such  short  year 
by  the  number  of  days  in  the  S 
termination  year  and  by  dividing  the 
result  by  the  number  of  days  in  the  C 
short  year.  The  tax  on  the  annualized 
taxable  income  is  then  computed 
according  to  the  corporate  rate  brackets; 
this  result  is  adjusted  to  determine  the  C 
short  year  tax  liability.  The  adjustment 
is  made  by  multiplying  the  tax  on  the 
annualized  taxable  income  by  the 
number  of  days  in  the  C  short  year  and 
dividing  the  result  by  the  number  of 
days  in  the  S  termination  year. 

(2)  Minimum  tax.  For  purposes  of 
computing  the  corporation's  liability  for 
the  corporate  minimum  tax  with  respect 
to  the  C  short  year,  section  443(d)  shall 
apply. 

(3)  Example.  A  corporation 
determines,  under  either  paragraph  (2) 
or  (3)  of  section  1362(e),  that  it  has 
taxable  income  of  $4,000  for  the  C  short 
year  December  12, 1989  through 
December  31, 1989.  The  taxable  income 
on  an  annual  basis  is  $73,000  [($4,000  x 
365)/20],  tax  on  the  annualized  taxable 
income  is  $13,250  ($7,500  +  $5,750),  and 
the  tax  liability  for  the  C  short  year  is 
$726  [($13,250  X  20)/365l. 


(e)  Other  special  rules — (1)  Short  year 
treated  as  taxable  year.  Except  as 
otherwise  provided  in  paragraph  (e)(2) 
of  this  section,  the  short  S  and  C  years 
will  be  treated  as  two  separate  years  for 
purposes  of  all  provisions  of  the  Code. 

(2)  Year  for  carryover  purposes.  Hie 
short  S  and  C  years  will  be  treated  as 
one  year  for  purposes  of  determining  the 
number  of  taxable  years  to  which  any 
item  may  be  carried  back  or  forward  by 
the  corporation. 

(3)  Due  date  for  S  year  return.  The  due 
date  for  filing  the  return  for  the  S  short 
year  shall  be  the  same  as  the  due  date 
for  niing  the  return  for  the  C  short  year, 
including  extensions  thereof. 

(4)  Year  in  which  income  from  short  S 
year  is  includible.  A  shareholder  shall 
include  in  taxable  income  for  the  year 
with  or  within  which  the  S  termination 
year  ends  the  shareholder's  pro  rata 
share  of  the  items  described  in  section 
1366(a)  for  the  S  short  year. 

§  1.1362-5  Inadvertent  terminations. 

(a)  In  general.  A  corporation  will  be 
treated  as  continuing  to  be  an  S 
corporation  during  the  period  specified 
by  the  Commissioner  if — 

(1)  A  valid  election  under  section 
1362(a)  is  terminated  under  §  1.1362-3 
(c)  or  (d). 

(2)  The  Commissioner  determines  that 
the  termination  was  inadvertent, 

(3)  Steps  were  taken  by  the 
corporation  to  return  to  small  business 
corporation  status  within  a  reasonable 
period  after  discovery  of  the  terminating 
event,  and 

(4)  The  corporation  and  shareholders 
agree  to  adjustments  required  by  the 
Commissioner  for  such  period. 

Any  reference  in  this  section  to  steps 
taken  by  the  corporation  to  return  to 
small  business  corporation  status  shall 
include  steps  taken  by  the  corporation 
so  that  it  no  longer  violates  the  passive 
investment  income  limitations  under 
§  1.1362-3(d).  For  purposes  of  this 
section,  consideration  will  be  given  only 
to  terminating  events  occurring  in 
taxable  years  beginning  after  December 
31, 1982. 

(b)  Inadvertent  termination.  For 
purposes  of  this  paragraph  (b),  the 
determination  of  whether  a  termination 
was  inadvertent  will  be  made  by  the 
Commissioner.  The  corporation  has  the 
burden  of  establishing  that  under  the 
relevant  facts  and  circumstances  the 
Commissioner  should  determine  that  the 
termination  was  inadvertent.  Hie  fact 
that  the  terminating  event  was  not 
reasonably  within  the  control  of  the 
corporation  and  was  not  part  of  a  plan 
to  terminate  the  election,  or  the  fact  that 
the  event  took  place  without  the 
knowledge  of  the  corporation 


notwithstanding  its  due  diligence  in  the 
course  of  its  business  to  safeguard  itself 
against  such  an  event,  tends  to  establish 
that  the  termination  was  inadvertent 
For  example,  if  a  corporation,  in  good 
faith  and  using  due  (filigence, 
determined  that  it  had  no  subchapter  C 
earnings  and  profits,  but  it  was  later 
determined  on  audit  that  its  election 
terminated  by  reason  of  violating  the 
passive  investment  income  test  for  three 
consecutive  years  because  the 
corporation  in  fact  had  accumulated 
earnings  and  profits,  it  may  be 
appropriate  for  the  Commissioner  to  find 
that  the  terminating  event  was 
inadvertent. 

(c)  Corporation’s  request  for 
determination  of  an  inadvertent 
termination.  A  corporation  that  believes 
its  election  was  terminated 
inadvertently  shall  request  a 
determination  of  inadvertent 
termination  fi'om  the  Commissioner.  The 
request  shall  be  made  in  the  form  of  a 
ruling  request  and  shall  contain  the 
information  required  by  regulations  and 
revenue  procedures  pertaining  thereto. 
The  request  shall  set  forth  all  relevant 
facts  pertaining  to  the  event  including, 
but  not  limited  to,  the  facts  described  in 
paragraph  (b)  of  this  section,  the  date  of 
the  corporation’s  election  under  1362(a), 
a  detailed  explanation  of  the  event 
causing  termination,  when  and  how 
such  event  was  discovered,  and  the 
steps  taken  to  return  the  corporation  to 
small  business  corporation  status.  Send 
requests  for  a  determination  of 
inadvertent  termination  to:  Internal 
Revenue  Service.  Associate  Chief 
Counsel  (Technical),  Attention:  CCd’S, 
1111  Constitution  Ave.,  NW., 
Washington,  DC  20224. 

(d)  Correction  of  terminating  event  In 
order  to  satisfy  paragraph  (a)  of  this 
section,  a  corporation  the  election  of 
which  terminates  by  reason  of  a 
disqualifying  event  must,  within  a 
reasonable  period  of  time  after 
discovery  of  such  event,  take  steps  to 
correct  the  event  so  that  the  corporation 
is  once  more  a  small  business 
corporation.  For  example,  if  the 
terminating  event  is  one  that  causes  the 
corporation  to  have  more  than  one  class 
of  stock,  the  corporation  must  take  steps 
to  eliminate  the  second  class  of  stock.  If 
the  election  is  terminated  because  the 
corporation  had  an  ineligible 
shareholder,  the  corporation  must  take 
steps  to  terminate  such  shareholder’s 
interest.  If  the  cause  of  termination  is 
excessive  passive  investment  income, 
the  corporation  must  reduce  such  excess 
income  or  eliminate  its  subchapter  C 
earnings  and  profits.  For  purposes  of 
this  paragraph  (d),  a  corporation  will 
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have  discovered  the  terminating  event 
when  it  has  actual  knowledge  of  such 
event,  or  at  such  time  as  a  reasonable 
person  would  have  had  knowledge  of 
such  event.  Before  a  waiver  can  become 
effective,  the  steps  taken  must  be 
completed  so  that  the  corporation  is 
once  more  a  small  business  corporation. 

(e)  Consent  to  Commissioner’s 
requirement.  Before  any  waiver  is 
granted,  the  corporation  and  the 
shareholders  must  consent  to  any 
adjustment  required  by  the 
Commissioner  for  the  speciHed  period. 
The  adjustment  required  must  be 
consistent  with  the  treatment  of  the 
corporation  as  an  S  corporation  during 
the  specified  period.  The  period 
speciHed  by  the  Commissioner  may  be 
retroactive  either  for  all  years  or  for  the 
period  in  which  the  corporation  again 
became  eligible  for  treatment  under 
subchapter  S.  All  persons  who  were 
shareholders  of  the  corporation  at  any 
time  during  the  period  specified  by  the 
Commissioner  must  consent  to  the 
Commissioner’s  adjustments. 

Shareholder  and  corporate  consents 
shall  be  in  the  form  of  a  statement 
setting  forth  the  Commissioner's 
requirements,  the  period  for  which  a 
waiver  of  the  terminating  event  is  given, 
and  must  be  signed  by  the  shareholder 
(in  the  case  of  a  shareholder  consent]  or 
the  person  authorized  to  sign  the  return 
required  by  section  6037  (in  the  case  of 
corporate  consent).  A  shareholder’s 
consent  statement  shall  set  forth  the 
name,  address,  and  taxpayer 
identihcation  numbers  of  the 
corporation  and  shareholder,  the 
number  of  shares  of  stock  owned  by  the 
shareholder  during  the  period,  and  the 
dates  during  the  period  on  which  such 
stock  was  owned.  The  corporate 
consent  statement  shall  set  forth  the 
name,  address,  and  taxpayer 
identibcation  numbers  of  the 
corporation  and  each  shareholder.  The 
consent  of  the  shareholders  and  of  the 
corporation  must  be  attached  to  the 
return  for  the  period  in  which  the 
adjustments  are  to  be  made. 

(f)  Adjustments.  In  the  case  of  a 
transfer  of  stock  to  an  ineligible 
shareholder  which  is  treated  as  an 
inadvertent  termination  under  section 
1362  (f),  the  Commissioner  may  require 
such  an  adjustment  as  will  cause  the 
ineligible  shareholder  to  be  treated  as  a 
shareholder  of  an  S  corporation  during 
the  period  such  shareholder  actually 
held  stock  in  the  corporation.  Moreover, 
the  Commissioner  may  require  such 
protective  adjustments  as  will  prevent 
any  loss  of  revenue  which  may 
otherwise  result  because  of  a  transfer  of 
stock  to  an  ineligible  shareholder  [e.g.,  a 


transfer  to  a  nonresident  alien).  The 
agreement  to  make  the  required 
adjustments  may  be  reflected  in  a 
closing  agreement  entered  into  pursuant 
to  the  authority  contained  in  section 
7121. 

(g)  Status  of  corporation.  The  status  of 
the  corporation  after  the  terminating 
event  and  before  the  determination  of 
inadvertence  shall  be  determined  by  the 
period  of  waiver  specified  by  the 
Conunissioner.  A  waiver  may  be 
granted  retroactive  for  all  years  for 
which  the  terminating  event  was 
effective,  in  which  case  the  corporation 
will  be  treated  as  if  its  election  has  not 
terminated.  A  waiver  may  be  granted 
retroactive  only  for  the  period  in  which 
the  corporation  again  became  eligible 
for  subchapter  S  treatment,  in  which 
case  the  corporation  will  be  treated  as  a 
C  corporation  during  the  period  for 
which  the  corporation  was  not  eligible 
for  subchapter  S  treatment. 

§1.1 362-6  Election  after  termination. 

(a)  In  general.  If  a  corporation  has 
made  a  valid  election  and  such  election 
has  been  terminated,  unless  the 
Commissioner  consents  to  a  new 
election,  such  corporation  (or  any 
successor  corporation]  is  not  eligible  to 
make  a  new  election  for  any  taxable 
year  prior  to  its  fifth  taxable  year  which 
begins  after  the  first  taxable  year  for 
which  such  termination  is  effective.  The 
burden  will  be  on  the  corporation  to 
establish  that  under  the  relevant  facts 
the  Commissioner  should  consent  to  a 
new  election.  The  fact  that  more  than  50 
percent  of  the  stock  in  the  corporation  is 
owned  by  persons  who  did  not  own  any 
stock  in  the  corporation  on  the  date  of 
the  termination  will  tend  to  establish 
that  consent  should  be  granted.  In  the 
absence  of  such  fact,  consent  will 
ordinarily  be  denied  unless  it  can  be 
shown  that  the  event  causing 
termination  was  not  reasonably  within 
the  control  of  the  corporation  or 
shareholders  having  a  substantial 
interest  in  the  corporation,  and  was  not 
part  of  a  plan  on  the  part  of  the 
corporation  or  of  such  shareholders  to 
terminate  the  election. 

(b)  Sucessor  corporation.  The  term 
“successor  corporation”  as  used  in 
section  1362(g]  means  any  corporation — 

(1)  50  percent  or  more  of  the  stock  of 
which  is  owned,  directly  or  indirectly, 
by  the  same  persons  who,  on  the  date  of 
the  termination,  owned  50  percent  or 
more  of  the  stock  of  the  small  business 
corporation  with  respect  to  which  the 
election  was  terminated,  and 

(2) (i)  Which  acquires  a  substantial 
portion  of  the  assets  of  such  small 
business  corporation,  or 


(ii)  A  substantial  portion  of  the  assets 
of  which  were  assets  of  such  small 
business  corporation. 

(c)  Special  rule  for  certain 
terminations.  The  five  year  waiting 
period  described  in  paragraph  (a)  of  this 
section  shall  not  apply  to  corporations  if 
the  temiination  occurred  because  the 
corporation — 

(1)  Revoked  its  election  effective  on 
the  first  day  of  the  first  taxable  year  for 
which  its  election  to  be  an  S  corporation 
was  effective  (see  §  1.1362-3(b)(2]),  or 

(2)  Failed  to  meet  the  definition  of  a 
small  buisiness  corporation  on  the  first 
day  of  the  first  taxable  year  for  which 
its  election  to  be  an  S  corporation  was 
effective  (see  §  1.1362-3(c)(2)). 

Thus,  for  terminations  described  in  this 
paragraph  (c),  a  corporation  is  not 
required  to  wait  five  years  for  reelection 
and  is  not  required  to  secure  the  consent 
of  the  Commissioner  for  such  reelection. 

§  1.1363-1  Effect  of  election  on 
corporation. 

(a)  Exemption  of  corporation  from 
income  tax — (1)  In  general.  Except  as 
provided  in  this  paragraph  (a),  the  effect 
on  a  small  business  corporation  of  a 
valid  election  under  section  1362(a)  is  to 
exempt  the  corporation  from  the  taxes 
imposed  by  chapter  1  of  the  Code  with 
respect  to  taxable  years  of  the 
corporation  for  which  the  election  is  in 
effect. 

(2)  Taxable  years  beginning  after 
December  31, 1986.  For  taxable  years 
beginning  after  December  31, 1986,  an  S 
corporation  shall  not  be  exempt  from 
the  tax  imposed  by  section  47  (relating 
to  the  tax  on  the  early  disposition  of 
section  38  property)  or  section  1375 
(relating  to  the  tax  imposed  when 
passive  investment  income  of 
corporation  having  subchapter  C 
earnings  and  profits  exceeds  25  percent 
of  gross  receipts).  An  S  corporation  shall 
also  not  be  exempt  from  the  tax  imposed 
by  section  1374  (as  amended  by  the  Tax 
Reform  Act  of  1986  or  as  in  effect  prior 
to  its  amendment  by  the  Act).  See  also 
section  1363(d]  (relating  to  the  recapture 
of  LIFO  benefits]  for  the  rules  regarding 
the  payment  by  an  S  corporation  of 
LIFO  recapture  amounts. 

(3)  Taxable  years  beginning  after 
December  31, 1982,  and  before  January 
1, 1987.  For  taxable  years  beginning 
after  December  31, 1982,  and  before 
January  1, 1987,  an  S  corporation  shall 
not  be  exempt  from  the  tax  imposed  by 
section  47  and  section  1375.  An  S 
corporation  shall  also  not  be  exempt 
from  the  tax  imposed  by  section  56 
(relating  to  corporate  minimum  tax)  ant 
section  1374  (relating  to  tax  imposed  on 
certain  capital  gains),  as  those  sections 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27,  1988  /  Proposed  Rules 


52201 


were  in  effect  prior  to  their  am* 
by  the  Tax  Reform  Act  of  1986. 

(b)  Computation  of  corporate 
income — (1)  In  general.  The  taxable 
income  of  an  S  corporation  shall  be 
computed  in  the  same  maimer  as  the 
taxable  income  of  an  individual  except 
that  section  248  shall  apply  and  except 
as  otherwise  provided  in  this  paragraph 
(b).  An  S  corporation  is  required  to  state 
separately  in  its  return  the  items  of 
income  (including  tax-exempt  income), 
loss,  deduction,  or  credit  the  separate 
treatment  of  which  could  affect  the  tax 
liability  of  any  shareholder. 

(2)  Deductions  not  allowed.  An  S 
corporation  is  not  allowed  the  following 
deductions; 

(i)  The  deductions  for  personal 
exemptions  provided  in  section  151. 

(ii)  The  deduction  provided  in  section 
164(a)  for  taxes,  described  in  section 
901,  paid  or  accrued  to  foreign  countries 
and  to  possessions  of  the  United  States. 

(iii)  The  deduction  for  charitable 
contributions  provided  in  section  170. 

(iv)  The  net  operating  loss  deduction 
provided  in  section  172. 

(v)  The  additional  itemized 
deductions  for  individuals  provided  in 
part  VII  of  Subchapter  B,  as  follows: 
Expenses  for  production  of  income 
(section  212);  medical,  dental,  etc., 
expenses  (section  213);  alimony,  etc. 
payments  (section  215);  amounts 
representing  taxes,  interest  and  business 
depreciation  of  a  cooperative  housing 
corporation  (section  216);  moving 
expenses  (section  217);  retirement 
savings  (section  219);  and  deduction  for 
two-earner  married  couples  (section  221) 
and  adoption  expenses  (section  222),  as 
sections  221  and  222  were  in  e^ect  prior 
to  their  repeal  by  the  Tax  Reform  Act  of 
1986. 

(vi)  The  deduction  for  depletion  with 
respect  to  oil  and  gas  wells  provided  in 
section  611. 

(3)  Corporate  preference  items. 
Section  291  of  the  Code  shall  apply  to 
the  computation  of  the  taxable  income 
of  an  S  corporation  if  the  S  Corporation 
(or  any  predecessor)  was  a  C 
corporation  for  any  of  the  3  immediately 
preceding  taxable  years. 

(c)  Elections  of  the  S  corporation — (1) 
General  rule.  Any  elections  (other  than 
those  described  in  paragraph  (c)(2)  of 
this  section)  affecting  the  computation 
of  items  derived  from  an  S  corporation 
shall  be  made  by  the  coiporation.  For 
example,  elections  of  methods  of 
accounting,  of  computing  depreciation, 
of  treating  soil  and  water  conservation 
expenditures,  and  the  option  to  deduct 


as  expenses  intanglible  drilling  and 
development  costs,  shall  be  made  by  the 
corporation  and  not  by  the  shareholders 
separately.  All  corporate  elections  are 
applicable  to  all  shareholders. 

(2)  Exceptions — (i)  Each  shareholder 
shall  add  his  pro  rata  share  of  expenses 
described  in  section  617  paid  or  accrued 
by  the  S  corporation  to  any  such 
expenses  paid  or  accmed  by  him  and 
shall  treat  the  total  amount  according  to 
his  method  of  treating  such  expenses, 
notwithstanding  the  treatment  of  the 
expenses  by  the  corporation. 

(ii)  Each  shareholder  shall  add  his  pro 
rata  share  of  taxes  described  in  section 
901  paid  or  accured  by  the  S  corporation 
to  foreign  countries  or  possessions  of 
the  United  States  (according  to  its 
method  of  treating  such  taxes)  to  any 
such  taxes  paid  or  accrued  by  him 
(according  to  his  method  of  treating  such 
taxes),  and  may  elect  to  use  the  total 
amount  either  as  a  credit  against  tax  or 
as  a  deduction  from  income. 

(iii)  For  shareholder  taxable  years 
beginning  before  January  1, 1987,  each 
shareholder  shall: 

(A)  Add  his  pro  rata  share  of 
investment  interest,  paid  or  accured  by 
the  S  corporation,  to  any  such  interest 
paid  by  him, 

(B)  Add  his  pro  rata  share  of 
investment  income  and  expenses 
(exclusive  of  interest)  incurred  by  the  S 
corporation  to  those  incurred  by  him, 
and 

(C)  Subject  the  total  amounts  to  the 
rules  provided  in  section  163(d). 
Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  88-29608  Filed  12-23-88;  8:45  am) 
BILUNG  CODE  4S30-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD7-88-45] 

Drawbridge  Operation  Regulations; 
New  River,  South  Fork,  Florida 

agency:  Coast  Guard,  DOT. 

ACTION:  Proposed  rule. 

SUMMARY:  At  the  request  of  the  City  of 
Fort  Lauderdale,  the  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Southwest  12th  Street 
(Davie  Boulevard)  drawbridge  at  Fort 
Lauderdale,  Florida,  by  extending  the 
hours  of  the  existing  regulation  to 
provide  draw  openings  on  15-minute 


intervals  during  the  winter  season.  The 
proposal  is  being  made  because  of 
complaints  about  highway  traffic  delays. 
This  action  should  accommodate  the 
needs  of  vehicular  traffic  and  still 
provide  for  the  reasonable  needs  of 
navigation. 

DATE:  Comments  must  be  received  on  or 
before  February  10, 1989. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan),  Seventh 
Coast  Guard  District,  Brickell  Plaza 
Federal  Building,  909  SE.  1st  Avenue, 
Miami,  Florida  33131-3050.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  4th  Floor,  of  the  Brickell  Plaza 
Federal  Building,  909  SE.  1st  Avenue, 
Miami,  Florida.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brodie  Rich  (305)  536-4103. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Brodie  Rich,  Bridge  Administration 
Specialist,  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger,  Jr., 
project  attorney. 

Discussion  of  Proposed  Regulations 

The  Davie  Boulevard  drawbridge 
presently  opens  on  signal,  except  that, 
from  7:30  a.m.  to  8:30  a.m.  and  4:30  p.m. 
to  5:30  p.m.  Monday  through  Friday,  the 
drawbridge  need  not  be  opened  for  the 
passage  of  vessels.  Public  vessels  of  the 
United  States,  regularly  scheduled 
cruise  vessels,  tugs  with  tows,  and 
vessels  in  distress  shall  be  passed 
through  the  draw  as  soon  as  possible. 
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The  City  of  Fort  Lauderdale  has  asked 
that  the  bridge  open  only  on  the  hour, 
quarter-hour,  half-hour,  and  three- 
quarter  hour  from  7  a.m.  to  7  p.m.  daily, 
year-round  while  allowing  an  hour 
closed  period  from  7:30  a.m.  to  8:30  a.m. 
and  4:30  p.m.  to  5:30  p.m.  Monday 
through  Friday.  The  Coast  Guard  has 
carefully  evaluated  information  about 
highway  traffic  volumes,  drawbridge 
openings  and  waterway  traffic 
conditions  for  this  bridge.  Although 
regulation  changes  appear  to  be  needed 
to  help  reduce  highway  traffic  delays, 
the  level  of  highway  service  and  limited 
number  of  drawbridge  openings  do  not 
justify  opening  restrictions  during  the 
off-season  months. 

The  proposed  15-minute  operating 
schedule  during  the  busiest  boating 
months  from  October  1st  through  May 
31st  should  allow  accumulated  vehicular 
traffic  to  disperse  between  bridge 
openings  with  minimal  additional  delay 
to  vessels.  Public  vessels  of  the  United 
States,  regularly  scheduled  cruise 
vessels,  tugs  with  tows,  and  vessels  in 
distress  would  be  passed  through  the 
draw  as  soon  as  possible. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 

We  conclude  this  because  the 
regulations  exempt  tugs  with  tows  and 
regularly  scheduled  cruise  vessels.  Since 
the  economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  33  CFR  117.43. 

2.  Section  117.315(a)  is  revised  to  read 
as  follows: 


§  1 17.315  New  River,  South  Fork. 

(a)  Davie  Boulevard  (Southwest  12th 
Street)  bridge,  mile  0.9  at  Fort 
Lauderdale.  The  draw  shall  open  on 
signal;  except  that,  year-round,  from  7:30 
a.m.  to  8:30  a.m.  and  4:30  p.m.  to  5:30 
p.m.,  Monday  through  Friday,  the  draw 
need  not  open;  and  from  October  1 
through  May  31  from  7  a.m.  to  7  p.m., 
daily,  with  the  exception  of  the 
authorized  closed  periods,  the  draw 
need  open  only  on  the  hour,  quarter- 
hour,  half-hour,  and  three-quarter  hour. 
Public  vessels  of  the  United  States, 
regularly  scheduled  cruise  vessels,  tugs 
with  tows,  and  vessels  in  distress  shall 
be  passed  through  the  draw  as  soon  as 
possible. 

***** 

Dated;  December  19, 1988. 

Martin  H.  Daniell, 

Rear  Admiral  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 

(FR  Doc.  88-29622  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  4910-14-H 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1234 

Electronic  Records  Management 

agency:  National  Archives  and  Records 
Administration. 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

summary:  On  December  5, 1988,  NARA 
published  a  notice  of  proposed 
rulemaking  (53  FR  48936]  to  revise  its 
regulations  concerning  Federal  agencies’ 
electronic  records.  In  response  to 
requests  from  several  Federal  agencies 
for  additional  time  to  submit  their 
comments,  we  are  extending  the 
comment  period  by  an  additional  30 
days. 

DATE:  Comments  must  be  received  by 
February  3, 1989. 

ADDRESS:  Comments  should  be  sent  to 
Director,  Policy  and  Program  Analysis 
Division  (NAA),  National  Archives  and 
Records  Administration,  Washington, 
DC  20408. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Constance  or  Nancy  Allard  on  202- 
523-3214  (FTS  523-3214). 

Dated:  December  20, 1988. 

Don  W.  WUson, 

Archivist  of  the  United  States. 

[FR  Doc.  88-29601  Filed  12-23-88;  8:45  am] 
BILUNQ  CODE  751$-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3498-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Notice  of  proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
approve  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP)  for 
Sulfur  Dioxide  (SO2).  The  revision 
consists  of  the  addition  of  Section  NR 
154.12(10)  of  the  Wisconsin 
Administrative  Code,  Rothschild  RACT 
Sulfur  Limitations,  to  the  Wisconsin  SIP. 
The  revision  sets  SC)2  emission  limits  for 
sources  in  the  City  of  Rothschild  and  the 
Town  of  Weston,  which  are  located  in 
Marathon  County,  Wisconsin.  USEPA’s 
action  is  based  upon  a  SIP  revision 
request  that  was  submitted  by  the 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  to  satisfy  the 
requirements  of  Part  D  of  the  Clean  Air 
Act  (Act). 

The  intent  of  today’s  rulemaking  is  to 
present  a  discussion  of  the  material 
submitted  by  the  WDNR  and  to  provide 
an  opportunity  for  public  comment  on 
the  regulations  and  on  USEPA’s 
proposed  action. 

DATE:  Comments  on  this  revision  and  on 
USEPA’s  proposed  action  must  be 
received  by  January  26, 1989. 

ADDRESSES:  Copies  of  the  SIP  revision, 
the  technical  support  document,  and 
other  materials  related  to  this 
rulemaking,  are  available  at  the 
following  addresses  for  review:  (It  is 
recommended  that  you  telephone 
Uylaine  E.  McMahan,  at  (312)  886-6031, 
before  visiting  the  Region  V  office.) 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  S.  Dearborn  Street,  Chicago, 
Illinois  60604 

Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air  Management 
(Air/3),  101  South  Webster,  Madison, 
Wisconsin  53707. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulation 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  S. 
Dearborn  Street,  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT. 

Uylaine  E.  McMahan,  (312)  886-6031. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  March  27, 1984,  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  requested  that  USEPA  revise 
the  air  quality  attainment  status 
designations  for  several  areas  in 
Marathon  County  (the  City  of  Rothchild, 
part  of  the  Towns  of  Weston  and  Rib 
Mountain)  from  attainment  to  primary 
and  secondary  nonattainment  of  the  SO2 
National  Ambient  Air  Quality  Standards 
(NAAQS).  This  request  was  based  on 
modeling  and  monitoring  data  that 
showed  violations  of  the  primary  and 
secondary  NAAQS  in  these  three  areas. 
Modeling  results  were  used  by  the 
WDNR  to  determine  the  boundaries  of 
the  proposed  nonattainment  areas  and 
these  boundaries  were  submitted  with 
the  redesignation  request. 

On  October  9, 1985  (50  FR  41139), 
USEPA  designated  the  City  of  Rothchild 
as  primary  and  secondary 
nonattainment  for  SO2,  and  part  of  the 
Towns  of  Weston  and  Rib  Mountain  as 
secondary  nonattainment  for  SO2,  under 
section  107  of  the  Clean  Air  Act.  In  that 
notice  of  final  rulemaking,  USEPA 
stated  that  the  State  of  Wisconsin  had  1 
year  to  develop  and  submit  a  SIP 
revision  meeting  the  requirements 
contained  in  section  110  and  Part  D  of 
the  Clean  Air  Act,  pursuant  to  sections 
171  through  177  of  the  Clean  Air  Act,  42 
U.S.C.  7501-07,  for  the  Rothchild, 

Weston,  and  Rib  Mountain  SC)2 
nonattainment  areas.  USEPA  also  stated 
that,  to  obtain  approval,  the  plans  must 
provide  for  attainment  of  the  SO2 
NAAQS  as  expeditiously  as  practicable, 
but  no  later  than  October  9, 1990.^ 

On  January  28, 1985,  the  WDNR 
submitted  Section  NR  154.12(10)  of  the 
Wisconsin  Administrative  Code, 
Rothschild  RACT  Sulfur  Limitations,  as 
a  revision  to  the  Wisconsin  SO2  SIP. 
Additional  information  pertaining  to  the 
revision  was  submitted  on  November  18, 
1985,  January  14, 1986,  and  June  24, 1986. 
The  revision  is  identified  as  Natural 
Resources  Board  Order  A-10-84,  and 
sets  emission  limits  for  sources  in  the 
City  of  Rothchild  and  the  Town  of 
Weston,  specifically  the  Weyerhaeuser 
Paper  Company  and  the  Reed-Lignin 
Company,  respectively,  which  are  the 
major  SO2  sources  impacting  the 
Rothschild  area.  This  SIP  revision  does 
not  set  emission  limits  for  the  Town  of 
Rib  Mountain,  which  is  impacted  by  the 
Weston  Power  Plant,  because:  (1)  The 

'  See  “Guidance  Document  for  Correction  of  Part 
D  sip's  for  Nonattainment  Areas,”  January  27, 1984, 
Ofrice  of  Air  Quality  Planning  and  Standards, 
USEPA,  Research  Triangle  Park,  North  Carolina, 
prepared  as  a  supplement  to  the  “Policy  for 
Correction  of  Part  D  SIP’s  for  Nonattainment  Areas" 
(November  2, 1983:  48  FR  50686-50697), 


Rib  Mountain,  secondary  nonattainment 
area  is  geographically  separate  from  the 
Rothschild  and  Western  nonattainment 
areas;  and,  (2)  the  emissions  from  the 
Weston  Power  Plant  do  not  impact  the 
City  of  Rothschild  or  the  a  jwn  of 
Weston.  The  emission  limits  for  the 
Town  of  Rib  Mountain  are  being 
prepared  in  conjunction  with  a  new 
Wisconsin  state-wide  SO2  rule,  which 
USEPA  will  address  in  a  separate 
rulemaking  action. 

The  Rothschild  SO2  SIP  revision  sets  a 
compliance  schedule  for  meeting  the 
emission  limits,  with  compliance  to  be 
based  on  the  current  SIP  test  method 
(i.e.,  stack  test).  Although,  the  WDNR 
submitted  a  compliance  plan  for  Reed- 
Lignin  on  November  18, 1985,  and  a 
compliance  plan  for  Weyerhaeuser  on 
January  14, 1986,  these  plans  will  not  be 
included  in  the  SIP.  The  emission  limits, 
and  compliance  schedule,  requirements 
contained  in  NR  154.12(10)(a)  and  NR 
154.12(10)(b),  respectively,  were  enacted 
in  Wisconsin  by  means  of  Natural 
Resources  Board  Order  Number  A-IO- 
84.  A  public  hearing  on  the  revision  was 
held  in  Wausau,  Wisconsin  on  May  24, 
1984. 

The  WDNR’s  SIP  revision  request,  the 
associated  Board  Order,  and  the  results 
of  USEPA’s  review  of  these  documents, 
are  available  for  public  inspection  at  the 
Region  V  office  listed  above. 

Proposed  Rothschild  SO2  SIP  Revision 

If  approved.  Section  NR  154.12(10)(a) 
will  modify  the  SIP  to  limit  SO2 
emissions  from  any  pulp,  paper,  or  pulp 
and  paper  mill  and  fiom  any  calcium- 
bases  spent  sulfate  liquor  processing 
facility  in  the  City  of  Rothschild  and  the 
Town  of  Weston.  At  present,  there  are 
only  two  such  facilities,  the 
Weyerhaeuser  Paper  Company,  a  pulp 
and  papermill,  and  the  Reed-Lignin 
Company,  a  sulfate  liquor  processing 
facility,  both  located  in  the  City  of 
Rothschild. 

The  proposed  Weyerhaeuser  emission 
limits  include  the  following  sources: 
fossil  fuel-fired  boilers,  pulp  digesters, 
acid  towers  (including  one  being  loaded 
with  stone)  and  all  other  sources.  These 
limits  are  given  below: 

Source  Emission  limit 

Fossil  fuel-fired  boiler .  0.52  lbs  SO. 

Fossil  fuel-fired  boiler  which  0.025  lbs  SOj/ 
can  also  burn  wood.  MMBTU. 

Pulp  digesters .  4,050  lbs  SO2/3  hrs. 

16,200  lbs  SOi/24 
hrs. 

Acid  tower  being  loaded  with  52  lbs  SQz/day 
stone.  during  which  stone 

is  loaded. 


Source 

Emission  limit 

Acid  tower  not  being  loaded, 

16.0  lbs  Sa/hr. 

acid  plant  vent,  and  Kim- 

berty  Clark  contact  cooler. 

From  all  other  sources . 

0.2  lbs  Sa/hr. 

The  proposed  emission  limits  for 
Reed-Lignin,  as  incorporated  into  the 
Wisconsin  Administrative  Code,  are  as 
follows: 


Source 

Emission  limit 

Evaporator  with  emission 

16.2  lbs  SOi/hr. 

point  equal  to  or  greater 
than  87  feet  above 

ground.. 

Evaporator  with  emission 

10.6  lbs  Sa/hr. 

point  less  than  87  feet 
above  ground. 

From  all  other  sources . 

4.0  lbs  SOj/hr. 

WDNR  has  informed  USEPA  that 
Reed-Lignin  is  planning  to  increase  the 
evaporator  stack  height  to  87  feet  from 
54.5  feet:  and  thus,  the  State  of 
Wisconsin  has  only  submitted  technical 
support  for  the  16.2  lbs  of  S02/hour 
emission  limit  with  an  emission  point  of 
87  feet  or  more.  Therefore,  USEPA  is 
proposing  to  approve  the  16.2  lbs  of 
SC)2/hoar  emission  limit,  with  the 
understanding  that  Reed-Lignin  will 
raise  the  stack  to  87  feet  or  prior  to  final 
approval  of  this  SIP  revision.  USEPA  is 
not  proposing  to  approve  the  10.6  lbs  of 
S02/hour  because  it  no  longer  reflects 
the  intent  of  either  WDNR  or  the  source. 

The  State’s  attainment 
demonstrations  was  based  on  modeling 
results  using  the  Industrial  Source 
Complex  (ISC),  model,  and  5  years 
(1973-1977)  or  meterological  data  from 
the  National  Weather  Service  Stations 
in  Wausau  and  Green  Bay.  The  emission 
source  inventory  data  used  in  modeling 
analysis  included  the  emission  rates  and 
source  parameters  for  the  three  major 
SO2  sources  located  in  the  Rothschild 
area:  Weyerhaeuser,  Reed-Lignin,  and 
the  Weston  Power  Plant.  Based  on  the 
modeling  analysis,  the  WDNR 
calculated  the  emission  limits  for 
Weyerhaeuser  and  Reed-Lignin  that  are 
necessary  to  achieve  the  SO2  NAAQS 
for  the  Rothschild  and  Weston 
nonattainment  areas.  Emission  limits  for 
the  Weston  Power  Plant  (Rib  Mountain 
nonattainment  area)  will  be  established 
as  part  of  the  Wisconsin  Statewide  SO2 
Rule.  USEPA  has  reviewed  the  State’s 
technical  support  document  which  was 
submitted  to  USEPA  with  the  SIP 
revision  request.  USEPA  has  determined 
that  limiting  the  SO2  emissions  fi-om 
Weyerhaeuser  and  Reed-Lignin  will 
ensure  attainment  of  the  SO2  NAAQS  in 
the  Rothschild  nonattainment  area.  The 
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determination  was  based  on  a  block 
average  interpretation  of  the  SOz 
NAAQS. 

The  modeling  techniques  used  in  the 
demonstration  supporting  this  revision 
are  based  on  modeling  guidance  in  place 
at  the  time  that  the  analysis  was 
performed,  i.e.,  the  USEPA  “Guideline 
on  Air  Quality  Models”  (1978).  Since 
that  time,  revisions  to  modeling 
guidance  have  been  promulgated  by 
USEPA,  i.e.,  the  US^A  Guideline  on 
Air  Quality  Models  (Revised)”  (1986) 
and  “Supplement  A  to  the  Guideline  on 
Air  Quality  Models  (Revised)”  (1987). 
Because  the  modeling  analysis  was 
completed  prior  to  promulgation  of  the 
revision  guidance,  USEPA  accepts  the 
analysis. 

USEPA  has  also  reviewed  the 
compliance  schedule  and  the 
compliance  plans  submitted  by  each  of 
the  sources.  The  compliance  schedule 
identified  at  NR  154.12(10)(b)  sets  final 
compliance  dates  for  each  of  the  sources 
identified  at  NR  154.12(10)(a).  USEPA 
proposes  to  approve  this  timetable 
because  it  is  consistent  with  USEPA 
policy  and  the  Clean  Air  Act. 
Compliance  with  the  revised  regulations 
will  be  based  on  the  current  federally 
approved  SIP  test  method  (i.e.,  stack 
test). 

On  July  8. 1985  (50  FR  27892),  USEPA 
promulgated  Stack  Height  Rules 


pursuant  to  section  123  of  the  Clean  Air 
Act,  as  amended.  The  Rothschild  SOz 
SIP  revision  was  reviewed  in  light  of  the 
new  stack  height  rule,  as  well  as 
subsequent  guidance  pertaining  to  the 
new  rule.  USEPA  has  detennined  that 
there  are  no  stack  height  issues  in  this 
SIP  revision,  because  neither  source  has 
SOz  emissions  equal  to  or  greater  than 
5000  tons  per  year. 

USEPA  has  also  reviewed  this  action 
with  respect  to  the  Prevention  of 
Significant  Deterioration  regulations. 
Since  the  SOz  baseline  date  has  not 
been  triggered  for  Marathon  County, 
there  is  no  need  to  assess  increment 
consumption. 

USEPA  proposes  to  approve  the 
addition  of  the  Rothschild  RACT  Sulfur 
Limitations,  Section  NR  154.12(10)  of  the 
Wisconsin  Administrative  Code,  to  the 
Wisconsin  SOz  SIP.  These  limits  pertain 
to  two  sources,  the  Weyerhaeuser  and 
the  Reed-Lignin  Companies.  USEPA  is 
proposing  to  approve  the  emission  limits 
presented  above  for  both  companies, 
with  one  exception.  USEPA  is  proposing 
to  approve  the  16.2  lbs  of  SOz /hour 
emission  limit  for  the  evaporators  at 
Reed-Lignin,  with  the  condition  that 
Reed-Lignin  raise  the  evaporator  stack 
to  87  feet,  or  more,  prior  to  USEPA’s 
final  rulemaking  action.  However, 
USEPA  is  not  proposing  to  approve  the 
10.6  lbs  of  SOz/hour  emission  limit  for 


Reed-Lignin  because  it  no  longer  reflects 
the  intent  of  WDNR  or  Reed-Lignin. 
Control  of  SOz  emissions  from  these  two 
sources  will  assure  attainment  and 
maintenance  of  the  SOz  NAAQS  in  the 
Rothschild  and  Weston  nonattainment 
areas.  In  addition,  the  compliance 
schedule  and  compliance  plan 
requirements  set  forth  in  the  rule  are 
consistent  with  Clean  Air  Act 
requirements.  Therefore,  USEPA  is 
proposing  to  approve  this  revision. 

Interested  persons  are  invited  to 
submit  comments  on  this  action.  USEPA 
will  consider  all  comments  received  by 
January  26, 1989. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  September  16, 1986. 

[Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  December  21, 1988] 

Peter  Wise, 

Acting  Regional  Administrator. 

[FR  Doc.  88-29589  Filed  12-23-88;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

Housing  Demonstration  Program 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Notice  of  Housing 
Demonstration  Program. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  of  the  U.S. 
Department  of  Agriculture  (USDA)  is 
accepting  in  fiscal  year  1989,  proposals 
for  a  Housing  Demonstration  program 
under  section  506(b)  Title  V  of  the 
Housing  Act.  Under  this  section,  FmHA 
may  provide  loans  for  innovative 
housing  units  and  systems  which  do  not 
meet  existing  published  standards,  rules, 
regulations,  or  policies.  The  intended 
effect  is  to  increase  the  availability  of 
affordable  housing  for  low-income 
families,  through  innovative  designs  and 
systems. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mathias  J.  Felber,  Branch  Chief,  Special 
Programs  Branch,  Single  Family  Housing 
Processing  Division,  Farmers  Home 
Administration,  14th  and  Independence 
Avenue,  SW.,  Room  5334,  South 
Building,  Washington,  DC  20250, 
telephone  202-382-1474  or  Ray 
McCracken,  Senior  Loan  Officer,  Special 
Programs  Branch,  Single  Family  Housing 
Processing  Division,  Farmers  Home 
Administration,  14th  and  Independence 
Avenues,  SW.,  Room  5334,  South 
Building,  Washington,  DC  20250, 
Telephone  202-382-1486. 
SUPPLEMENTARY  INFORMATION:  Under 
current  standards,  regulations,  and 
policies,  some  low-income  rural  families 
lack  sufficient  incomes  to  qualify  for 
loans  to  obtain  adequate  housing. 
Section  506(b)  of  Title  V  of  the  Housing 
Act  of  1949  authorizes  a  housing 
demonstration  program  that  could  result 
in  housing  that  these  families  can  afford. 
The  Congress  of  the  United  States  made 


two  conditions:  (1)  That  the  health  and 
safety  of  the  population  of  the  areas  in 
which  the  demonstrations  are  carried 
out  will  not  be  adversely  affected,  and 
(2)  that  the  aggregate  expenditures  for 
the  demonstration  may  not  exceed  $10 
million  in  any  fiscal  year. 

FmHA  State  Directors  are  authorized 
in  Hscal  year  1989  to  continue  to  accept 
proposed  demonstration  concept 
proposals  from  nonprofit  organizations, 
proht  organizations  and  individuals  as 
announced  in  51  FR 19240  on  May  28, 
1986.  The  type  of  concepts  demonstrated 
could  include  but  not  be  limited  to  the 
following: 

1.  Subdivisions  that  include 
innovative  approaches  to  site  planning, 
foundation  systems,  streets  layout, 
sidewalk,  set  backs,  lot  sizes,  utilities, 
accessory  structures  and  related 
facilities,  landscaping,  etc. 

2.  Housing  systems — new  ideas  for 
housing  design  that  reduce  the  cost  and 
time  of  construction. 

3.  Housing  that  includes  built-in 
furniture. 

4.  Subdivisions  with  high  density 
housing  that  contain  supporting  facilities 
such  as  a  day  care  center  that  are 
maintained  by  a  professional  manager 
with  oversight  by  a  homeowners 
association. 

The  State  Directors  will  evaluate  the 
proposals  on  a  first-come  Grst-served 
basis.  An  acceptable  proposal  is  to  be 
sent  to  the  National  Ofhce  for  the 
Assistant  Administrator,  Housing 
concurrence  before  the  State  Director 
may  approve  it.  If  the  proposal  is  not 
selected,  the  State  Director  will  so  notify 
the  applicant,  in  writing,  giving  specific 
reasons  why  the  proposal  was  not 
selected. 

The  funds  for  the  demonstration 
program  are  section  502  funds,  and  are 
available  to  housing  applicants  that  may 
wish  to  purchase  an  approved 
demonstration  dwelling.  However,  there 
is  no  guarantee  that  a  market  exists  for 
demonstration  dwellings  and  applicants 
for  such  a  section  502  RH  loan  must  be 
eligible  for  the  program  in  all  other 
respects. 

This  pro;:;T'am  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.410.  For  the  reasons  set 
forth  in  final  rule  related  to  Notice  7 
CFR  Part  3015,  Subpart  V  (48  FR  29115, 
June  24, 1983)  and  FmHA  Instruction 
1940-J,  "Intergovernmental  Review  of 
Farmers  Home  Administration  Programs 


and  Activities"  (December  23, 1983)  this 
program/activity  is  excluded  from  the 
scope  of  Executive  Order  12372  which 
requires  the  intergovernmental 
consultation  with  state  and  local 
officials. 

All  interested  parties  must  make  a 
written  request  for  a  proposal  package. 
The  request  must  be  made  to  the  State 
Director  in  the  state  in  which  the 
proposal  will  be  submitted  for 
evaluation.  The  government  will  not 
reimburse  or  be  liable  for  any  expenses 
incurred  by  respondents  in  the 
development  and  submission  of 
applications.  Following  is  a  list  of  State 
Directors  and  their  addresses: 

Alabama 

State  Director,  Farmers  Home 
Administration,  Room  717,  Aronov 
Building,  474  South  Court  Street, 
Montgomery,  Alabama  36104 

Alaska 

State  Director,  Farmers  Home 
Administration,  634  South  Bailey,  Suite  103, 
Palmer,  Alaska  99645 

Arizona 

State  Director,  Farmers  Home 
Administration,  201  East  Indianola,  Suite 
275,  Phoenix.  Arizona  85012 

Arkansas 

State  Director,  Farmers  Home 
Administration,  700  W.  Capitol,  Post  Office 
Box  2778,  Little  Rock,  Arkansas  72203 

California 

State  Director,  Farmers  Home 
Administration,  Suite  F,  194  West  Main 
Street,  Woodland,  California  95695-2915 

Colorado 

State  Director,  Farmers  Home 
Administration,  Room  231,  #1  Diamond 
Plaza,  2490  West  26th  Avenue,  Denver. 
Colorado  80211 

Delaware/Maryland 
State  Director,  Farmers  Home 
Administration,  2319  South  DuPont 
Highway,  Dover,  Delaware  19901 

Florida 

State  Director,  Farmers  Home 
Administration,  Room  214,  Federal 
Building,  410  SE.  First  Avenue,  Gainesville, 
Florida  32602 

Georgia 

State  Director,  Farmers  Home 
Administration,  Stephens  Federal  Building, 
355  E.  Hancock  Street,  Athens,  Georgia 
30610 
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Hawaii 

State  Director,  Fanners  Home 
Administration.  Room  311,  Federal 
Building,  154  Wainanuenue  Avenue.  Hilo. 
Hawaii  96720 

Idaho 

State  Director.  Farmers  Home 
Administration,  3232  Elder  Street,  Boise, 
Idaho  83705 

Illinois 

State  Director,  Farmers  Home 
Administration,  Illini  Plaza.  Suite  103, 1817 
South  Neil  Street.  Champaign,  Illinois  61820 

Indiana 

State  Director,  Farmers  Home 
Administration,  Suite  1700,  5610 
Crawfordsville  Road,  Indianapolis,  Indiana 
46224 

Iowa 

State  Director,  Farmers  Home 
Administration,  Room  873,  Federal 
Building,  210  Walnut  Street,  Des  Moines, 
Iowa  50309 

Kansas 

State  Director,  Farmers  Home 
Administration,  Room  176,  Federal 
Building.  444  South  East  Quincy  Street, 
Topeka,  Kansas  66683 

Kentucky 

State  Director,  Farmers  Home 
Administration,  333  Waller  Avenue, 
Lexington,  Kentucky  40504 

Louisiana 

State  Director,  Farmers  Home 
Administration,  3727  Government  Street. 
Alexandria,  Louisiana  71302 

Maine 

State  Director,  Farmers  Home 
Administration,  USDA  Office  Building. 
Orona,  Maine  04473 

Mass/Conn./RI 
State  Director,  Farmers  Home 
Administration,  451  West  Street,  Amherst, 
Massachusetts  01002 

Michigan 

State  Director.  Farmers  Home 
Administration,  Room  209, 1405  South 
Harrison  Road.  East  Lansing,  Michigan 
48823 

Minnesota 

State  Director.  Farmers  Home 
Administration,  252  Federal  Office  Building 
and  U.S.  Courthouse.  316  N.  Robert  Street, 
St.  Paul,  Minnesota  55101 

Mississippi 

State  Director,  Farmers  Home 
Administration,  Suite  831,  Federal  Building, 
100  West  Capital  Street,  Jackson, 
Mississippi  39269 

Missouri 

State  Director,  Farmers  Home 
Administration,  555  Vandiver  Drive, 
Columbia.  Missouri  65202 


Montana 

State  Director,  Farmers  Home 
Administration.  Room  324,  Federal 
Building,  East  Babcock  Street,  Post 
O^ice  Box  850,  Bozeman,  Montana  59715 

Nebraska 

State  Director,  Farmers  Home 
Administration,  Room  308,  Federal 
Building,  100  Centennial  Mall  North, 

Lincoln,  Nebraska  68508 

New  Jersey 

State  Director,  Farmers  Home 
Administration,  100  High,  Suite  100,  Mount 
Holly,  New  Jersey  08060 

New  Mexico 

State  Director,  Farmers  Home 
Administration,  Room  3414,  Federal 
Building,  517  Gold  Avenue,  SW., 
Albuquerque,  New  Mexico  87102 

New  York 

State  Director,  Farmers  Home 
Administration,  Room  871,  James  M. 

Hanley  Federal  Building,  100  S.  Clinton 
Street,  Syracuse,  New  York  13260 

North  Carolina 

State  Director,  Farmers  Home 
Administration,  Room  525,  310  New  Bern 
Avenue,  Raleigh,  North  Carolina  27601 

North  Dakota 

State  Director,  Farmers  Home 
Administration,  Room  208,  Federal 
Building,  Third  and  Rosser,  Post  O^ce  Box 
1737,  Bismark,  North  Dakota  58502 

Ohio 

State  Director,  Farmers  Home 
Administration,  Room  507,  Federal 
Building,  200  North  High  Street,  Columbus, 
Ohio  43215 

Oklahoma 

State  Director,  Farmers  Home 
Administration,  Agricultural  Center  OfBce 
Building,  Stillwater,  Oklahoma  74074 

Oregon 

State  Director,  Farmers  Home 
Administration,  Room  1590,  Federal 
Building,  1220  SW.  3rd  Avenue,  Portland, 
Oregon  97204 

Pennsylvania 

State  Director,  Farmers  Home 
Administration,  Room  730,  Federal 
Building,  Post  Office  Box  905,  Harrisburg, 
Pennsylvania  17108 

Puerto  Rico 

State  Director,  Farmers  Home 
Administration,  Room  623,  Federico 
Degetau,  Federal  Building,  Carlos  Chardon 
Street  Hato  Rey,  Puerto,  R’co  00918 

South  Carolina 
State  Director,  Farmers  Home 
Administration,  Strom  Thurmond  Federal 
Building,  Room  1007, 1835  Assembly  Street 
Columbia,  South  Carolina  29201 

South  Dakota 

State  Director,  Farmers  Home 
Administration,  Room  308,  Federal 


Building.  200  4th  Street,  SW.,  Huron,  South 
Dakota  57350 

Tennessee 

State  Director.  Farmers  Home 
Administration,  Room  538,  Federal 
Building.  801  Broadway,  Nashville, 
Tennessee  37203 

Texas 

State  Director,  Farmers  Home 
Administration,  Suite  102,  Federal  Building, 
101  South  Main,  Temple,  Texas  76501 

Utah/Nevada 

State  Director.  Farmers  Home 
Administration,  Room  5438,  Wallace  F. 
Bennett  Federal  Building,  125  South  State 
Street  Salt  Lake  City,  Utah  84138 

Vennont/N.H. 

State  Director,  Farmers  Home 
Administration,  141  Main  Street,  Post 
Office  Box  588,  Montepelier,  Vermont  05602 

Virginia 

State  Director,  Farmers  Home 
Administration,  Room  8213,  Federal 
Building,  400  North  Eighth  Street, 

Richmond,  Virginia  23240 

Washington 

State  Director,  Farmers  Home 
Administration,  Room  319,  Federal  OBice 
Building,  Post  O^ice  Box  2427,  Wenatchee, 
Washington  98807 

West  Virginia 

State  Director,  Farmers  Home 
Administration,  75  High  Street,  Post  Office 
Box  678,  Morgantown,  West  Virginia  26505 

Wisconsin 

State  Director,  Farmers  Home 
Administration,  1257  Main  Street,  Stevens 
Point,  Wisconsin  54481 

Wyoming 

State  Director,  Farmers  Home 
Administration,  Room  1005,  Federal 
Building,  100  East  B.  Street,  Casper, 
Wyoming  82602 

Authorities:  42  USC 1480, 7  CFR  2.23, 7  CFR 
2.70. 

Dated:  December  5, 1988. 

'Neal  Sox  Johnson, 

Acting  Administrator  Farmers  Home 
Administration. 

[FR  Doc.  88-29636  Filed  12-23-88;  8:45  amf 
BILUNO  CODE  3410'07-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Meeting 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB). 

ACTION:  Notice  of  ATBCB  Meeting. 
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summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  has  scheduled  a  meeting 
to  be  held  from  9:00  AM  to  3:00  PM.  on 
Wednesday,  January  11, 1989,  in  the 
Prince  of  Wales  Room,  New  Orleans 
Hilton  Riverside  and  Towers  Hotel.  #2 
Poydras  Street,  New  Orleans,  Louisiana. 

ITEMS  ON  THE  AGENDA:  Public  Affairs 
Plan:  FY 1988  Annual  Report  to 
Congress;  process  for  the  selection  of 
the  General  Counsel  (this  portion  of  the 
meeting  will  be  in  Closed  Session); 
Freedom  of  Information  Act  (FOIA); 
compliance  and  enforcement  report. 

A  public  forum  will  be  held 
immediately  after  the  business  portion 
of  the  meeting.  Public  participation  is 
invited  to  discuss  the  issues  relevant  to 
the  Architectural  Barriers  Act  and  the 
ATBCB.  Individuals  or  organizations 
interested  in  testifying  must  contact  the 
Board  for  further  information. 

DATE:  Wednesday,  January  11, 1989,  9:00 
a.m.-3:00  p.m. 

ADDRESS:  Prince  of  Wales  Room,  New 
Orleans  Hilton  Riverside  and  Towers 
Hotel,  #2  Poydras  Street,  New  Orleans, 
Louisiana. 

The  Planning  and  Budget  Committee 
and  the  Executive  Committee  of  the 
ATBCB  will  meet  on  Tuesday,  January 
11, 1989,  from  9:00  AM  to  4:00  PM  in  the 
Prince  of  Wales  Room,  New  Orleans 
Hilton  Riverside  and  Towers  Hotel,  #2 
Poydras  Street,  New  Orleans,  Louisiana. 
Some  portions  of  the  committee 
meetings  will  be  closed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Gilley,  Administrative 
Officer,  (202)  653-7834  (voice  or  TDD). 
Lawrence  W.  Roffee, 

Executive  Director. 

[FR  Doc.  88-29598  Piled  12-23-88;  8:45  am] 
BILUNG  CODE  W20-«P-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

[Case  No.  OEE-1-881 

Order  Renewing  Temporary  Deniai  of 
Export  Priviieges;  Wilfried  Lange  et  al. 

In  the  Matter  of:  Wilfried  Lange, 
individually  and  doing  business  as 
Purchasing  Pool  Company  and  PPC  Computer 
Handles  GmbH,  AM  Stelg  3, 8913  Schondorf, 
Federal  Republic  of  Germany,  Respondents. 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration,  United 
States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  §  788.19  of  the  Export  Administration 
Regulations,  15  CFR  Parts  768-799  (the 


Regulations),*  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  50 
U.S.C.  app.  2401-2420  (1982  and  Supp.  Ill 
1985),  as  amended  by  Pub.  L 100-418, 

102  Stat.  1107  (Au^st  23, 1988)  (the  Act), 
has  asked  the  Assistant  Secretary  for 
Export  Enforcement  *  to  renew  an  order 
temporarily  denying  all  United  States 
export  privileges  to  Wilfried  Lange 
(Lange),  individually  and  doing  business 
as  Pinchasing  Pool  Company  (PPC)  and 
PPC  Computer  Handles  GmbH  (PCH). 

The  initial  order  was  issued  on  April  20, 
1988  (53  Fed.  Reg.  15253,  April  28, 1988). 

It  was  renewed  elective  June  20, 1988 
(53  FR  23294,  June  21, 1988),  and  was 
renewed  again  on  August  19, 1988  (53  FR 
32639,  August  26, 1968]  and  on  October 
18, 1988  (53  FR  43249,  October  26, 1988). 

In  its  renewal  request  of  November  25, 
1988,  the  Department  states  that,  as  a 
result  of  an  ongoing  investigation,  it 
continues  to  have  reason  to  believe  that, 
on  numerous  occasions  since  the  end  of 
1985,  Lange  and  PPC  have  reexported, 
without  the  required  reexport 
authorizations  from  the  Department, 
U.S.-origin  computers  whic^  are 
controlled  for  reasons  of  national 
security  from  West  Germany  to  Austria, 
Yugoslavia  and  Hungary.  The 
Department  is  continuing  to  try  to  obtain 
documents  that  will  further  substantiate 
its  belief. 

The  Department  also  believes  that,  in 
connection  with  its  investigation  into  the 
trade-related  activities  of  Lange  and 
PPC,  Lange  and  PPC  have  provided  the 
Department  with  false  and  misleading 
information.  Specifrcally,  based  on 
additional  documentation  the 
Department  has  obtained  since  it  made 
its  initial  request,  the  Department  has 
reason  to  believe  that  Lange  and  PPC 
have  provided  it  with  false  invoices  in 
an  efrort  to  hide  the  fact  that  they  have 
reexported  certain  controlled  U.S.-origin 
commodities  from  West  Germany 
without  the  required  reexport 
authorizations. 

The  Department  further  states  that  its 
investigation  continues  to  give  it  reason 
to  believe  that  a  contract  for  two  U.S.- 
origin  computers  which  are  controlled 
for  reasons  of  national  security 
presently  exists  between  Lange  and  PPC 
and  a  Czechoslovakian  foreign  trading 


‘  Effective  October  1. 1988.  the  Export 
Administration  Regulations  were  redesignated  as  15 
CFR  Parts  768  through  799  (53  FR  37751.  September 
28, 1988).  The  transfer  merely  changed  the  first 
number  of  each  Part  from  "3”  to  “7.”  Until  such  time 
as  the  Code  of  Federal  Regulations  is  republished, 
the  Regulations  may  be  found  in  IS  CFR  Parts  368- 
399  (1988). 

*  In  accordance  with  Department  Organization 
Order  50-1,  dated  March  23, 1988,  the  Assistant 
Secretary  for  Export  Enforcement  is  now  the 
Department  ofTicial  who  issues  temporary  denial 
orders. 


firm,  and  that,  in  a  possible  attempt  to 
fulfill  that  contract,  Wilfried  Lange, 
doing  business  under  the  new  name  of 
PPC  Computer  Handles  GmbH,  recently 
tried  to  obtain  two  U.S.-origin 
computers. 

The  Department  states  that,  viewed  as 
a  whole,  the  above-described  events 
concerning  the  past  activities  of  Lange, 
PPC  and  rcH  demonstrate  that  they  are 
involved  in  a  scheme  to  obtain 
controlled  U.S.-origin  commodities, 
lawfully  or  otherwise,  take  possession 
of  them  in  West  Germany  and  then 
reexport  them,  oftentimes  to  proscribed 
destinations,  without  obtaining  the 
required  reexport  authorizations. 
Accordingly,  the  Department  believes 
that  the  activities  of  Lange,  PPC  and 
PCH  show  a  pattern  of  disregard  for  the 
Act  and  the  Regulations. 

The  Department  continues  to  believe 
that  the  past  activities  of  Lange,  PPC 
and  PCH  establish  that  the  violations  of 
the  Act  and  the  Regulations  which  they 
are  suspected  of  having  committed  and 
which  the  Department  is  presently 
investigating  were  deliberate  and  covert 
and  are  likely  to  occur  again  unless 
appropriate  action  is  taken  to  reduce  the 
likelihood  that  Lange,  PPC  and  PCH  can 
continue  to  acquire  U.S.-origin  goods 
either  inside  or  outside  of  the  United 
States. 

Furthermore,  the  Department 
continues  to  believe  that,  in  order  to 
reduce  the  likelihood  that  Lange,  PPC 
and  PCH  will  continue  to  engage  in 
activities  which  are  in  violation  of  the 
Act  and  the  Regulations,  a  temporary 
denial  order  naming  Wilfried  Lange, 
Purchasing  Pool  Company  and  PPC 
Computer  Handles  GmbH  *  is  necessary 
-  to  give  notice  to  companies  in  the 
United  States  and  abroad  that  they 
should  cease  dealing  with  these  parties 
in  transactions  involving  U.S.-origin 
goods. 

Therefore,  based  on  the  showing 
made  by  the  Department  in  its  request 
for  renewal,  which  neither  Lange,  PPC 
nor  PCH  has  opposed,  I  find  that  an 
order  temporarily  denying  export 
privileges  to  Lange,  PPC  and  PCH  is 
necessary  in  the  public  interst  to  prevent 
an  imminent  violation  of  the  Act  and  the 
Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  Lange,  PPC 
and  PCH  in  goods  and  technical  data 
subject  to  the  Act  and  the  regulations  in 


*  To  date,  PPC  Computer  Handles  GmbH  has  not 
been  subiect  to  a  temporary  denial  order.  However, 
since  the  department  has  reason  to  believe  that 
Wilfried  Lan>;e  is  now  doing  business  as  HK: 
Computer  Handles  GmbH,  the  Department  is  hereby 
also  temporarily  denying  the  U.S.  export  privileges 
of  that  company. 
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order  to  reduce  the  substantial 
likelihood  that  Lange,  PPG  and  PCH  will 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Act  and  the 
Regulations. 

Accordingly,  it  is  hereby 
Ordered 

I.  All  outstanding  validated  export 
licenses  in  which  Wilhied  Lange, 
Purchasing  Pool  Company  or  PPG 
Computer  Handles  GmbH  appear  or 
participate,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 

Further,  all  of  Lake’s,  PPC’s  and  PCH’s 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procediue,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

II.  Respondents  Wilfried  Lange, 
Purchasing  Pool  Company  and  PPG 
Computer  Handles  GmbH,  all  with  an 
address  at  AM  Stelg  3,  8913  Schondorf, 
Federal  Republic  of  Germany,  their 
successors  or  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department,  (b)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (d)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 


business  organization  with  which  Lange, 
PPG  or  PCH  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  co.mection  in  the  conduct  of  trade 
or  related  services. 

IV.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
states  or  elsewhere,  without  prior 
disclosure  to  and  specific  au&orization 
from  the  Office  of  ^port  Licensing 
shall  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Lange,  PPC  or  PCH  or 
any  related  party,  or  whereby  Lange, 

PPC  or  PCH  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interst  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for, 
obtain,  transfer,  or  use  any  license. 
Shipper’s  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by, 
to,  or  for  Lange,  PPC  or  PCH  or  any 
related  party  denied  export  privileges; 
or  (b)  order,  buy.  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance,  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  In  accordance  with  the  provisions 
of  §  788.19(e)  of  the  Regulations,  Lange, 
PPC  or  PCH  may,  at  any  time,  appeal 
this  temporary  denial  order  by  filing 
with  the  Office  of  Administrative  Law 
Judges,  U.S.  Department  of  Commerce, 
Room  H-6716. 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  a  full  written  statement  in 
support  of  the  appeal. 

VI.  This  order  shall  remain  in  effect 
for  60  days. 

VII.  In  accordance  with  the  provisions 
of  §  788.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Lange,  PPC 
or  PCH  may  oppose  a  request  to  renew 
this  temporary  denial  order  by  filing  a 
written  submission  with  the  Assistant 
Secretary  for  Export  Enforcement,  which 
be  received  not  later  than  seven  days 
before  the  expiration  date  of  this  order. 

A  copy  of  this  order  shall  be  served 


on  Lange,  PPC  and  PCH  and  this  order 
shall  be  published  in  the  Federal 
Register. 

Effective  Date:  December  17, 1988. 

G.  Philip  Hughes, 

Assistant  Secretary  for  Export  Enforcement. 
[FR  Doc.  88-29602  Filed  12-23-88;  845  am 
BILLING  CODE  3510-OT-M 


National  Oceanic  and  Atmospheric 
Administration 

Gulf  of  Mexico  Fishery  Management 
Council:  Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

summary:  The  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  (Councils)  will  hold  public 
hearings  on  Draft  Amendment  2  to  the 
Fishery  Management  Plan  for  Spiny 
Lobster  in  the  Gulf  of  Mexico  and  South 
Atlantic.  The  Councils,  through  the  draft 
amendment,  are  proposing  a  regulatory 
amendment  procedure  under  which  the 
State  of  Florida  could  propose  certain 
types  of  rules  directly  to  the  Director, 
Southeast  Region,  NMFS,  for 
implementation  in  Federal  waters. 

OATES:  The  public  hearings  will  begin  at 
7:00  p.m.,  and  will  adjourn  at  10:00  p.m., 
on  Wednesday,  January  11, 1989,  and 
Thursday,  January  12, 1989.  Public 
comment  period  ends  January  13, 1989. 

ADDRESSES:  The  public  hearings  will 
take  place  January  11, 1989,  at  the  City 
Commissioners’  Meeting  Room,  310 
Fleming  Street,  Key  West,  Florida,  and 
on  January  12  at  the  Marathon  High 
School  Cafeteria,  350  Sombrero  Beach 
Road,  Marathon,  Florida.  Individuals 
and  organizations  unable  to  attend  the 
hearings  may  comment  in  writing  to: 
Wayne  E.  Swingle,  Gulf  of  Mexico 
Fishery  Management  Council,  5401  West 
Kennedy  Boulevard,  Suite  881,  Tampa. 
FL  33609. 

FOR  FURTHER  INFORMATION  CONTACT. 

Wayne  E.  Swingle,  Gulf  of  Mexico 
Fishery  Management  Council,  813-228- 
2815. 

Dated:  December  20, 1988. 

Richard  H.  Schaefer, 

Director  of  Off  ice  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Sendee. 

[FR  Doc.  88-29616  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  3510-22-M 
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Mid-Atlantic  Fishery  Management 
Council  and  the  South  Atlantic  Fishery 
Management  Council;  Atlantic 
Swordfish  Regulatory  Amendment; 
Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  public  hearings  and 
request  for  comments. 

SUMMARY:  The  Mid-Atlantic  and  the 
South  Atlantic  Fishery  Management 
Councils  will  hold  public  hearings  and 
provide  comment  periods  to  solicit 
public  input  into  the  proposed  regulatory 
amendment  to  the  Atlantic  Swordfish 
Fishery  Management  Plan.  A  measure  to 
require  mandatory  dealer  reporting  will 
be  discussed.  Dealers  would  be  required 
to  provide  NMFS  with  weight  and  price 
information  for  swordfish  and  related 
bycatch  species,  and  pertinent 
information  on  landings. 

DATES:  The  hearing  scheduled  by  the 
Mid-Atlantic  Fishery  Management 
Council  will  be  held  Wednesday, 

January  4, 1989,  at  7:30  p.m.  The  South 
Atlantic  Fishery  Management  Council 
has  scheduled  a  hearing  for  Tuesday, 
January  10, 1989,  at  7:00  p.m.  The  public 
comment  period  will  close  January  31, 
1989. 

ADDRESSES:  The  Mid-Atlantic  Fishery 
Management  Council  hearing  scheduled 
for  January  4  will  take  place  at  the 
Guest  Quarters  Suite  Hotel,  near 
Baltimore/Washington  International 
Airport,  1300  Concourse  Drive, 

Linthicum,  Maryland. 

The  South  Atlantic  Fishery 
Management  hearing  scheduled  for 
January  10  will  take  place  at  the 
Broward  County  Governmental  Center, 
115  South  Andrews  Avenue,  Room  515, 
Ft.  Launderdale,  Florida. 

Written  comments  should  be  sent  to 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115  Federal  Building,  300  South 
New  Street,  Dover,  DE 19901;  or  Robert 
K.  Mahood,  Executive  Director,  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  Suite  306, 
Charleston,  SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
302-674-2331,  concerning  the  hearing 
scheduled  by  the  Mid-Atlantic  Fishery 
Management  Council.  Contact  Carrie 
R.F.  Knight.  Public  Information 
Specialist,  South  Atlantic  Fishery 
Management  Council,  803-571-4366, 
concerning  the  hearing  scheduled  by  the 
South  Atlantic  Fishery  Management 
Council. 


Date:  December  20, 1988. 

Richard  H.  Schaefer, 

Director  of  Off  ice  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-29617  Filed  12-23-88:  8:45  amj 
BILUNQ  CODE  3S10-22-M 


[Modification  No.  1  to  PermR  No.  502] 

Marine  Mammals;  Modification  of 
Permit;  Dr.  Louis  Rigiey  (P270A) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  [dj  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216J,  Scientific  Research 
Permit  No.  502  issued  to  Dr.  Louis 
Rigiey,  Division  of  Natural  and 
Mathematical  Sciences,  Dickinson  State 
College,  Dickinson,  North  Dakota  58601, 
on  July  2, 1985  (50  FR  28239)  is  modified 
in  the  following  manner: 

Section  B.7  is  replaced  by: 

7.  This  Permit  is  valid  with  respect  to  the 
taking  authorized  herein  until  December  31, 
1990. 

This  modification  becomes  effective 
on  December  31, 1988. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resources  ond 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  East  West 
Highway,  Room  7324,  Silver  Spring, 
Maryland  20910;  Regional  Director, 
Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33702; 
and  Regional  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way,  NE.,  BIN 
C15700,  Seattle,  Washington  98115. 

Date:  December  20, 1988. 

Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-29673  Filed  12-23-88;  8:45  am] 
BILLING  COOE  3S10-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Conversion  of  Import  Limits  and 
Charges  Based  on  the  Impiementation 
of  the  Harmonized  System 

December  21, 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  concerning 
the  conversion  of  limits  and  charges. 


EFFECTIVE  DATE:  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold  and  Diana  Solkoff, 
International  Trade  Specialists,  Office  of 
Textiles  and  Apparel,  U.S.  Department 
of  Commerce,  (202)  377-1212. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  11651  of  March  3, 1972, 
as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  January  1, 1989  the  United  States 
Government  will  implement  the 
Harmonized  Tariff  Schedule  (HTS).  As  a 
result,  all  import  limits  and  charges  are 
being  converted  to  metric  units.  For  your 
reference,  the  non-calendar  year 
agreements  include  those  agreements 
with  Bangladesh,  Brazil,  Bulgaria, 
Colombia,  Czechoslovakia,  the 
Dominican  Republic,  Indonesia, 
Mauritius,  Panama,  Peru,  Sri  Lanka, 
Turkey  and  Uruguay.  The  conversion 
factors,  in  addition  to  changes  in  the 
coverage  of  certain  categories,  are 
described  in  the  letter  published  below. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  For  The  Implementation  of  Textile 

Agreements 

December  21, 1988 

Commissioner  of  Customs, 

Department  of  the  Treasury, 

Washington,  DC  20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  A^cultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854],  and  in  accordance 
with  the  provisions  of  ^ecutive  Order  11651 
of  March  3. 1972,  as  amended,  you  are 
directed,  effective  on  January  1, 1989,  to 
convert  the  units  of  measure  for  all  import 
limits  and  import  charges  to  metric  units  in 
order  to  facilitate  implementation  of  the 
textile  and  apparel  import  restraint  program 
and  the  non-calendar  year  agreements.  These 
changes  are  based  upon  the  implementation 
of  the  Harmonized  System  on  January  1, 1989. 

The  units  of  measure  shall  be  converted  as 
follows: 

1.  Square  yards  or  squire  yards  equivalent 
shall  be  converted  to  square  meters  or  square 
meters  equivalent,  respectively,  at  a  rate  of 
0.83612738. 

2.  Pounds  shall  be  converted  to  kilograms 
at  a  rate  of  0.45359237. 

3.  Square  feet  shall  be  converted  to  square 
meters  at  a  rate  of  0.09290304. 

New  categories  are  237, 439  and  839 
(Category  237  is  currently  337  and  637.)  A 
description  of  the  content  of  these  categories 
is  published  in  the  CORRELATION. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
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exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

James  H.  Babb, 

Chairman,  Cammittee  for  the  Implemtation  of 
Textile  Agreements. 

[FR  Doc.  88-29614  Filed  12-23-88;  8:45  am] 
BILUNQ  CODE  3S1(H)R-M 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1989;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
a  proposal  to  add  to  Procurement  List 
1989  commodities  to  be  produced  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before:  January  24, 1989. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  Procurement  List  1989, 
which  was  published  on  November  15, 
1988  (53  FR  46018): 


8410-01-189-9926  8410-01-190-9275 
8410-01-189-9927  8410-01-189-9928 
8410-01-189-9929  8410-01-189-9930 
8410-01-180-9931  8410-01-189-9932 

Topper,  Woman’s 

8410-01-187-0636  8410-01-187-9637 
8410-01-187-9628  8410-01-187-9629 
8410-01-187-9630  6410-01-187-9631 
8410-01-187-9642  8410-01-187-0643 
8410-01-187-9644  8410-01-187-9645 
8410-01-187-9632  8410-01-187-9633 
8410-01-187-9634  8410-01-187-9635 
8410-01-187-9650  8410-01-187-9651 
8410-01-187-9652  8410-01-187-9653 
8410-01-187-0638  8410-01-187-9639 
8410-01-187-9640  8410-01-387-9641 
8410-01-187-9658  8410-01-187-9659 
8410-01-187-9710  8410-01-187-9660 
8410-01-187-9661  8410-01-187-9662 
8410-01-187-9663  8410-01-187-9664 
8410-01-187-9665  8410-01-187-9646 
8410-01-187-9647  8410-01-187-9648 
8410-01-187-9649  8410-01-187-9674 
8410-01-187-9686  8410-01-187-9687 
8410-01-187-9688  8410-01-187-9705 
8410-01-187-9706  8410-01-187-9707 
8410-01-187-9708  8410-01-187-9697 
8410-01-187-9698  8410-01-187-9699 
8410-01-187-9700  8410-01-187-9709 
8410-01-187-9675  8410-01-187-9676 
8410-01-187-9677  8410-01-167-9654 
8410-01-187-9655  8410-01-187-9656 
8410-01-167-9657  8410-01-187-9682 
8410-01-187-9683  8410-01-187-9684 
8410-01-187-9685  8410-01-187-9711 
8410-01-187-9689  8410-01-187-9690 
8410-01-187-9691  8410-01-187-9692 
8410-01-187-9668  8410-01-187-9667 
8410-01-187-9668  8410-01-187-9669 
8410-01-187-9670  8410-01-187-9671 
8410-01-187-9672  8410-01-187-9673 
8410-01-187-9693  8410-01-187-9694 
8410-01-187-9695  8410-01-187-9696 
8410-01-187-9678  8410-01-187-9679 
8410-01-187-9680  8410-01-187-9681 
8410-01-187-9701  8410-01-187-9702 
8410-01-187-9703  8410-01-187-9704 
Beveriy  L.  Milkman, 

Executive  Director. 

[FR  Doc.  68-29575  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  U20-33-M 


Pants,  Woman’s 

8410-01-189-9909  8410-01-189-9910 
8410-01-189-9911  8410-01-189-9912 
8410-01-189-0913  8410-01-189-9914 
8410-01-189-9915  8410-01-189-9919 
8410-01-189-9920  8410-01-189-9921 
8410-01-189-9918  8410-01-189-9917 
8410-01-190-9274  8410-01-190-9271 
8410-01-190-9272  8410-01-190-9273 
8410-01-190-9276  8410-01-190-9277 
8410-01-189-9918  8410-01-189-9922 
8410-01-189-9923  8410-01-189-9924 
8410-01-189-9925  8410-01-190-4257 
8410-01-190-9278  8410-01-190-9279 
8410-01-190-9280  8410-01-190-9281 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  89-C0003] 

The  Toro  Company,  a  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
Settlement  Agreement  under  the 
Consumer  Product  Safety  Act. 


summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1116.20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  the  Toro 
Company,  a  corporation. 

date:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  January 
11, 1989. 

ADDRESS:  Persons  wishing  to  comment 
on  this  Settlement  Agreement  should 
send  written  comments  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  H.  Goldstein,  Directorate  for 
Compliance  and  Administrative 
Litigation,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  492-6626. 

Date;  December  20, 1988. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

SUPPLEMENTARY  INFORMATION: 

In  the  Matter  of  THE  TORO  COMPANY,  a 
corporation. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  The  Toro 
Company,  a  corporation  (hereinafter, 
“Toro"),  and  the  staff  of  the  Consumer 
Product  Safety  Commission  (hereinafter, 
“staff’),  is  a  compromise  resolution  of 
the  matter  described  herein,  without  a 
hearing  or  determination  of  issues  of 
law  and  fact. 

I.  The  Parties 

2.  Toro  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware,  with  its  principal  corporate 
offices  located  at  8111  Lyndale  Avenue 
South,  Minneapolis,  Minn. 

3.  Toro  has  manufactured  certain 
riding  lawn  mowers,  identified  further  in 
paragraphs  6  and  7  below  (hereinafter, 
“riding  lawn  mowers”),  (a)  for  sale  to  a 
consumer  for  use  in  or  around  a 
permanent  or  temporary  household  or 
residence,  or  (b)  for  the  personal  use, 
consumption  or  enjoyment  of  a 
consumer  in  or  around  a  permanent  or 
temporary  household  or  residence. 
These  riding  lawn  mowers  are 
“consumer  products"  within  the 
meaning  of  section  3(a)(1)  of  the 
Consumer  Product  Safety  Act 
(hereinafter,  “CPSA”),  15  U  .S.C. 
2052(a)(1). 
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4.  Toro  manufactured  and  sold  the 
riding  mowers  through  authorized 
dealers  throughout  the  United  States. 
Toro,  therefore,  is  a  “manufacturer”  of  a 
“consumer  product”  which  is 
“distributed  in  commerce,”  as  those 
terms  are  defined  in  sections  3(a)  (1),  (4) 
and  (11)  of  the  CPSC,  15  U.S.C.  2052(a) 

(1),  (4)  and  (11). 

5.  The  “staff’  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  agency 
established  by  Congress  pursuant  to 
section  4  of  the  CPSA,  15  U.S.C.  2053. 

II.  The  Product 

6.  Toro  manufactured  and  distributed 
approximately  46,000  riding  lawn 
mowers  from  1972  through  1979.  The 
products  were  sold  as  model  numbers 
56575,  56025,  56027,  56030,  56033,  and 
56044. 

7.  The  riding  lawn  mowers  have  a 
gasoline-powered  engine  directly 
beneath  the  rider’s  seat,  a  battery- 
powered  electric  starter,  and  a  back-up 
manual  start  system  which  is  located  on 
top  of  the  engine.  The  manual  start 
system  can  be  used  when  the  battery 
has  not  been  charged  or  the  electric 
starter  is  otherwise  inoperative.  It  is 
used  by  (a)  lifting  the  rider’s  seat,  which 
is  hinged  at  the  rear  of  the  mower,  so 
that  it  swings  away  from  over  the  top  of 
the  engine  to  a  position  at  the  rear  of  the 
mower,  (b)  inserting  the  knotted  end  of 
the  starter  rope  into  a  cut  out  opening  in 
the  circular  metal  starter  cup  on  top  of 
the  engine,  and  winding  the  rope  around 
the  outside  of  the  starter  cup,  and  (c) 
pulling  the  rope  hard,  thereby  causing 
the  starter  to  rotate  rapidly  and  start  the 
engine.  Once  the  engine  has  started,  the 
starter  cup  continues  to  rotate  at  high 
speed.  The  operator  is  expected  to 
swing  the  seat  back  in  place  over  the  top 
of  the  engine,  sit  down  on  the  seat,  and 
proceed  to  operate  the  riding  lawn 
mower. 

III.  Staff  Allegations  of  a  Defect  in  the 
Riding  Lawn  Mower  and  of  a  Failure  by 
Toro  To  Comply  With  the  Reporting 
Requirements  of  Section  15(b)  of  the 
CPSA 

8.  The  riding  lawn  mowers 
manufactured  between  1972  and  1979 
are  constructed  in  a  manner  that  the 
rider’s  seat  is  hinged  so  that  it  swings  to 
the  rear  of  the  mower,  thereby  creating 
the  potential  for  contact  with  the 
exposed  rotating  starter  cup  by 
consumers  who,  after  starting  the 
engine,  inadvertently  fail  to  return  the 
seat  to  its  position  over  the  engine 
before  sitting  down. 

9.  In  addition  to  the  allegations 
contained  in  paragraph  8  above,  under 
certain  circumstances,  the  engine  in 


certain  of  the  riding  lawn  mowers 
produced  by  Toro  in  1973  can  be  started 
with  the  transmission  partially  in  gear 
(rather  than  in  neutral),  thereby  causing 
the  mower  to  move  forward  upon  being 
started,  and  possibly  causing  the 
consumer  to  fall  back  on  the  exposed 
rotating  starter  cup  before  the  rider’s 
seat  has  been  returned  to  its  position 
over  the  engine. 

10.  In  addition  to  the  allegations 
contained  in  paragraph  8  above,  and 
with  respect  to  riding  lawn  mowers 
manufactured  by  Toro  between  1972  and 
1976,  if  the  consumer  accidentally 
bumps  the  gear  shift,  the  riding  lawn 
mower  can  jump  into  gear,  thereby 
possibly  causing  the  consumer  to  fall 
back  on  the  exposed  rotating  starter  cup 
before  the  rider’s  seat  has  been  returned 
to  its  position  over  the  engine.  Riding 
lawn  mowers  manufactured  by  Toro 
after  1976  added  a  seat  switch  to  the 
interlock  system  so  that  the  operator 
must  be  on  the  seat  at  all  times  when 
the  blade  control  system  or  the  traction 
control  system  are  engaged;  otherwise 
the  engine  will  stop. 

11.  During  the  period  between  July 
1984  and  August  1985,  the  Commission 
staff  mailed  to  Toro  five  in-depth 
inspection  reports.  One  additional  in- 
depth  inspection  report  was  mailed  to 
Toro  by  the  Commission  staff  in  August 
1987.  In  addition,  two  lawsuits  were 
filed  against  Toro,  respectively  in  1976 
and  1984;  one  additional  claim  was 
submitted  against  Toro,  which  was 
settled  in  1984  without  the  filing  of  a 
lawsuit;  and  one  separate  letter  was 
mailed  to  Toro  in  1988  by  an  attorney 
representing  a  potential  claimant  for  a 
laceration  injury.  All  of  these  reports 
allege  that  consumers  had  received 
lacerations  to  the  buttocks  when  the 
consumer  fell  or  inadvertently  sat  on  the 
exposed  rotating  starter  cup. 

12.  The  lacerations  reported  to  Toro 
were,  in  some  cases,  severe  and 
required  many  stitches  to  close. 

13.  The  Commission  staff  alleges  that 
one  or  more  of  the  characteristics 
described  in  paragraphs  8-10  above, 
constitute  a  design  defect  within  the 
meaning  of  the  Consumer  Product  Safety 
Act, 

14.  Toro  knew  or  should  have  known 
no  later  than  August  1985  that  the 
rotating  starter  cup  was  susceptible  to 
being  sat  on  by  users  of  the  riding  lawn 
mower,  and  that  severe  lacerations 
could  result  if  a  consumer  either  fell  or 
inadvertently  sat  on  the  rotating  starter 
cup  while  the  rider’s  seat  was  in  the 
raised  position. 

15.  Toro  had  received  sufficient 
information  no  later  than  August  1985  to 
reasonably  support  the  conclusion  that 
riding  lawn  mowers,  described  in 


paragraphs  6  and  7  hereof,  contained  a 
defect  which  could  create  a  substantial 
product  hazard,  but  the  company  failed 
to  report  such  information  to  the 
Commission  in  a  timely  manner  as 
required  by  section  15(b)  of  the  CPSA, 

15  U.S.C.  2064(b). 

IV.  Allegations  by  the  Toro  Company  of 
the  Absence  of  Any  Defect  or  Reporting 
Obligations 

16.  Toro  denies  each  and  all  of  the 
staff  allegations  with  respect  to  its 
riding  lawn  mowers.  It  further  and 
specifically  denies  that  its  riding  lawn 
mowers  contain  a  defect  which  creates 
or  which  could  create  a  substantial 
product  hazard  within  the  meaning  of 
section  15(a)  of  the  CPSA,  15  U.S.C. 
2064(a),  and  further  specifically  denies 
any  obligation  to  report  information  to 
the  Commission  under  section  15(b)  of 
the  CPSA,  15  U.S.C.  2064(b).  with 
respect  to  these  riding  lawn  mowers. 

Specifically  and  without  limitation  on 
any  of  the  denials  set  forth  above,  Toro 
alleges  that  there  are  no  design  defects 
within  the  meaning  of  the  Consumer 
Product  Safety  Act  and  alleges  that  the 
incidents  described  by  the  Commission 
staff  were  caused  under  highly  unusual 
circumstances  or  possibly  through 
inappropriate  use  by  the  operator  and 
does  not  admit  any  liability  for  any 
accidents  or  injuries  with  respect  to  the 
incidents  so  described. 

V.  Agreement  of  the  Parties 

17.  Toro  and  the  staff  agree  that  the 
Commission  has  jurisdiction  in  this 
matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

18.  Toro  agrees  to  settle  the 
Commission’s  claim  for  a  civil  penalty 
by  payment  of  the  amoimt  of  $75,000 
within  30  days  of  final  acceptance  of 
this  Settlement  Agreement  by  the 
Commission  and  service  of  the 
Commission’s  Order  on  Toro.  This 
payment  is  made  in  settlement  of 
disputed  allegations  by  the  staff  that 
Toro  violated  the  reporting  requirements 
of  section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b),  with  regard  to  riding  lawn 
mowers  manufactured  by  Toro  between 
1972  and  1979,  and  is  made  in  the 
interest  of  avoiding  the  time  and  cost  of 
litigation.  Toro  makes  no  admission  of 
any  fault,  liability  or  statutory  violation. 
The  Commission  does  not  make  any 
determination  that  such  riding  lawn 
mowers  described  in  paragraphs  6  and  7 
hereof,  contain  a  defect  which  could 
create  a  substantial  product  hazard  or 
that  a  violation  of  the  CPSA  has 
occurred. 
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19.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
been  issued. 

20.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission,  Toro  knowingly, 
voluntarily  and  completely  waives  any 
rights  it  may  have  (1)  to  an 
administrative  or  judicial  hearing  with 
respect  to  the  Commission's  claim  for  a 
civil  penalty,  (2)  to  judicial  review  or 
other  challenge  or  contest  of  the  validity 
of  the  Commission's  action  with  regard 
to  its  claim  for  a  civil  penalty,  (3)  to  a 
determination  by  the  Con\'’)ission  as  to 
whether  a  violation  of  sect  on  15(b)  of 
the  CPSA,  15  U.S.C.  2064(b).  has 
occurred,  and  (4)  to  a  statement  of 
findings  of  fact  and  conclusions  of  law 
with  regard  to  the  Commission's  claim 
for  a  civil  penalty.  By  making  this 
waiver,  Toro  does  not  concede  that  its 
riding  lawn  mowers  contain  a  defect 
which  creates  or  could  create  a 
substantial  product  hazard  within  the 
meaning  of  section  15(a)  of  the  CPSA,  15 
U.S.a  2064(a). 

21.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission  and  payment  of  the  $75,000 
settlement  amount  by  Toro,  the 
Commission  agrees  to  waive  its  right  to 
pursue  any  penalty  proceeding  for  a 
violation  of  section  15(b)  of  the  CPSA, 

15  U.S.C.  2064(b),  relating  to  the  matters 
encompassed  by  this  Settlement 
Agreement  and  Order. 

22.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedure  set  forth  in  15  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register,  in  accordance  with  16  CFR 
1118.20(f). 

23.  The  parties  further  agree  that  the 
incorporated  Order  be  issued  under  the 
CPSA,  15  U.S.C.  2051  et  seq.,  and  that  a 
violation  of  the  Order  will  subject  Toro 
to  appropriate  legal  action. 

24.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

The  Toro  Company. 


Dated:  October  2U,  1988. 

Ralph  Murray, 

Vice  President  and  General  Manager  of  The 
Consumer  Products  Division. 

Consented  to  on  behalf  of  the  CPSA  stafi 
by: 

Dated:  December  19, 1988. 

David  Schmeltzer, 

Associate  Executive  Director,  Directorate  for 
Compliance  and  Administrative  Litigation. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  of  the  parties,  it  is  hereby 
Ordered  that  The  Toro  Company  shall 
pay  within  30  days  of  final  acceptance 
of  this  Settlement  Agreement  and 
service  of  this  Order,  a  civil  penalty  in 
the  sum  of  $75,000  to  the  Consumer 
Product  Safety  Commission. 

Provisionally  accepted  on  the  20th  day  of 
December,  1988. 

By  Order  of  the  Commission. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  88-29596  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  6355-01-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number. 
Acquisition  Management  Systems  and 
Data  Requirements  Control  List 
(AMSDL);  Numerous  Forms;  and  OMB 
Control  Number  0704-0188. 

Type  of  Request  Revision. 

Average  Burden  Hours /Minutes  Per 
Response:  110  hours. 

Frequency  of  Response:  On  occasion; 
Weekly;  Monthly;  Quarterly; 
Semiaimually;  Annually;  and  Biennially. 
Number  of  Respondents:  763. 

Annual  Burden  Hours:  169,370,740. 
Annual  Responses:  1.539,734. 

Needs  and  Uses:  DOD 
Standardization  Area  assignments 
provide  an  ongoing  and  continuing  effort 
to  purge  duplicative  information 
collection  requests  from  the  system. 
Since  1978,  over  5,000  discrete 
information  requests  have  been  deleted 
from  the  Acquisition  Management 
Systems  and  Data  Requirements  Control 
List  (AMSDL).  However,  during  FY 1988 


there  has  been  an  increase  in  the 
number  of  information  collection 
requests  (Data  Item  Descriptions).  The 
information  collection  requests  have 
increased  from  1,890  to  2,018  collection 
requests  in  the  authorized  AMSDL  The 
increase  experienced  in  FY  1988  was 
due  to  an  imanticipated  submission  of 
information  collection  requests  for 
support  type  contracts  managed  by  the 
services.  Requirements  of  the  Paperwork 
Reduction  Act  have  become  better 
known  throughout  the  DOD  Services 
and  agencies  through  training  and 
education  efforts  of  the  Defense  Data 
Management  Office.  This  has  resulted  in 
an  improved  compliance  with  the 
regulation,  but  has  also  resulted  in  an 
increase  in  the  number  of  collections. 

Affected  Public:  Businesses. 

Frequency:  Continuing. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Dr.  J.  Timothy 
Sprehe 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  (202)  746-0933. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

December  21, 1988. 

[FR  Doc.  88-29662  Filed  12-23-88;8:45am] 
BILUNQ  CODE  3810-01-M 


Office  of  the  Secretary 

Meetings:  DIA  Advisory  Board 

agency:  Defense  Intelligence  Agency 
Advisory  Board. 

action:  Notice  of  closed  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463,  as  amended  by  section  5  of  Pub. 
L  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  the  DIA  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  Tuesday  and  Wednesday,  24-25 
January  1989,  9:00  a.m.  to  5:00  p.m.  each 
day. 

ADDRESS:  National  Security  Agency, 
Fort  George  G.  Meade  MD  (24  January 
1989)  The  DIAC,  Bolling  AFB, 
Washington,  DC  (25  January  1989). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  John  E.  Hatlelid, 
USAF,  Executive  Secretary,  DIA 
Advisory  Board,  Washington,  DC  20340 
(202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  The  Board  will 
receive  briefings  on  and  discuss  several 
current  critical  intelligence  issues  and 
advise  the  Director,  DIA  on  related 
scientific  and  technical  intelligence 
matters. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

December  21, 1988. 

[FR  Doc.  88-29657  Filed  12-23-88;  8:45  am] 
BILLING  CODE  3810-01-M 


Meetings:  DIA  Advisory  Board 

agency:  Defense  Intelligence  Agency 
Advisory  Board. 

action:  Notice  of  closed  meeting. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L. 
92-463,  as  amended  by  section  5  of  Pub. 
L.  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Advisory  Board  has  been  scheduled  as 
follows: 

date:  Thursday,  26  January  1989  8:30 
a.m.  to  5:00  p.m. 

ADDRESS:  The  DIAC,  Bolling  AFB, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  John  E.  Hatlelid, 
USAF,  Executive  Secretary,  DIA 
Advisory  Board,  Washington,  DC  20340- 
1328  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c](l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  HUMINT/ 
Scientific  and  Technical  Intelligence 
Interface. 

December  21, 1988. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  88-29660  Filed  12-23-88;  8:45  am) 
BILLING  CODE  3S10-01-M 


Defense  Science  Board  Task  Force  on 
Use  of  Commercial  Components  in 
Military  Equipment 

action:  Notice  of  advisory  committee 
meetings. 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Use  of  Commercial 
Components  in  Military  Equipment  will 
meet  in  closed  session  on  January  23, 
1989  at  the  TRW  Corporation,  Redondo 
Beach,  California. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientibc  and 
■  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  receive  classibed  briefings  on 
military  acquisition  programs  and 
systems  availability  and  the  affect  of 
increased  use  of  commercial  items  on 
force  posture. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c](l)  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
December  21, 1988 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Off icer  Department  of  Defense. 

[FR  Doc.  88-29658  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  381IH)1-M 


Defense  Science  Board  Task  Force  to 
Review  the  Strategic  Force 
Modernization  Program 

action:  Notice  of  advisory  committee 
meetings. 


summary:  The  Defense  Science  Board 
Task  Force  to  Review  the  Strategic 
Force  Modernization  Program  will  meet 
in  closed  session  on  February  2-3  and 
March  2-3, 1989,  at  Science  Applications 
International  Corporation,  Falls  Church, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  strategic  force 
modernization  issues  within  the  context 
of  evolving  Soviet  threat  capabilities, 
potential  strategic  arms  control 
restraints,  and  an  increasingly  austere 
fiscal  environment. 


In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c](l]  (1982),  and  that  accordingly 
this  meetings  will  be  closed  to  the 
public. 

December  21, 1988. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 

[FR  Doc.  88-29659  Filed  12-23-88;  8:45  am] 
BILUNG  COOE  3810-01-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  of  a  New 
Continuing  Computer  Matching 
Program  Between  the  Department  of 
Defense  (DoD)  and  the  U.S. 

Department  of  the  Treasury 

agency:  Defense  Manpower  Data 
Center  (DMDC),  Defense  Logistics 
Agency  (DLA),  Department  of  Defense 
(DoD). 

ACTION:  Notice  for  any  public  comment 
on  a  proposed  new  ongoing  computer 
matching  program  between  the 
Department  of  Defense  (DoD)  and  the 
U.S.  Department  of  the  Treasury  for 
debt  collection  purposes  under  the  Debt 
Collection  Act  of  1982  (Pub.  L  97-365). 
The  Treasury  component  participating 
in  this  proposed  action  is  the  Bureau  of 
Public  Debt  (BPD). 

summary:  On  October  7, 1987  at  52  FR 
37492,  the  Department  of  Defense 
provided  notice  of  its  plan  under  an 
interagency  agreement  to  assist  Federal 
creditor  agencies  in  locating  delinquent 
debtors  in  their  debt  collection  efforts  to 
collect  outstanding  debts  owed  by 
individuals  receiving  salary  or  similar 
compensation  from  the  Federal 
government.  The  DMDC,  (DLA)  has 
assisted  a  number  of  Federal  agencies  to 
date  in  locating  delinquent  debtors  via 
computer  matching  and  now  proposes  to 
assist  the  Bureau  of  the  Public  Debt  at 
the  request  of  the  U.S.  Department  of  the 
Treasury  (Treasury). 

DATE:  This  proposed  action  is  effective 
immediately  on  December  27, 1988,  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination. 

ADDRESS:  Any  interested  party  may 
submit  written  comments  to  Mr.  Robert 
J.  Brandewie,  Deputy  Director,  Defense 
Manpower  Data  Center,  Suite  200,  550 
Camino  El  Estero,  Monterey,  CA  93940- 
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3231.  Telephone:  (408)  375-4131; 

Autovon:  878-2951. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Aurelio  Nepa,  Jr.,  Staff  Director, 
Defense  Privacy  OfHce,  Room  205, 400 
Army  Navy  Drive,  Arlington,  VA  22202- 
2803.  Telephone:  (202)  694-3027; 

Autovon:  224-3027. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  computer  matching  program  is 
being  conducted  in  order  to  locate  by 
address  those  individuals  Federally 
employed  or  retired  that  are  indebted 
and  delinquent  in  their  repayment  to  the 
U.S.  Government  under  certain 
programs  administered  by  the  Bureau  nf 
the  Public  Debt,  Treasury. 

The  Office  of  Management  and  Budget 
(0MB)  designated  the  Financial 
Management  Service  of  the  Department 
of  Treasury,  as  the  Lead  Agency  to 
coordinate  and  monitor  the 
implementation  of  the  U.S. 

Government’s  Federal  Salary  Offset 
Program.  An  interagency  agreement, 
restricted  exclusively  to  the 
implementation  of  the  Debt  Collection 
Act  of  1982  (Pub.  L  97-365),  established 
an  Interagency  Working  Group  to 
facilitate  computer  matching  and 
subsequent  salary  offset  procedures 
throughout  the  Federal  government 
under  the  auspices  and  oversight  of  the 
OMB.  This  Interagency  Working  Group 
consists  of  the  Department  of  the 
Treasury,  Office  of  Personnel 
Management  and  the  Department  of 
Defense.  As  a  result,  a  centralized 
computer  data  base  for  computer 
matching  made  up  of  Department  of 
Defense  and  Office  of  Personnel 
Management  records  has  been 
established  for  debt  collection  purpose 
in  order  to  have  a  data  bank  record  of 
active  and  retired  military  members, 
including  the  Reserve  and  Guard,  and 
further  including  OPM  government-wide 
active  and  retired  civilian  personnel  that 
are  receiving  Federal  salaries  or  other 
Federal  benefit  payments.  This  newly 
established  data  bank  located  in 
Monterey,  CA,  is  being  maintained  by 
the  Defense  Manpower  Data  Center  of 
the  Department  of  Defense  and  is 
available  for  matching  purposes  by  any 
Federal  creditor  agency  to  locate 
individual  debtors  in  enforcing  the  Debt 
Collection  Act  of  1982  to  collect 
outstanding  debts. 

Set  forth  below  is  the  information 
required  by  the  paragraph  5.f.(l)  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Computerized  Matching 
Programs  issued  by  the  Office  of 
Management  and  Budget  on  May  11, 
1982  (47  FR  21656,  May  19. 1982).  A  copy 
of  this  proposed  notice  has  been 
provided  to  the  U.S.  House  Committee 


on  Government  Operations,  the  U.S. 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  on  December  9, 1988, 
pursuant  to  the  cited  OMB  Matching 
Guidelines  and  the  Privacy  Act  of  1974, 
as  amended. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

December  21, 1988. 

Report  of  a  New  Continuing  Computer 
Matching  Program  Between  the 
Department  of  Defense  (DOD)  and  the 
U.S.  Department  of  the  Treasury 

a.  Authority.  The  legal  authority  under 
which  the  computer  matching  will  be 
conducted  is  5  U.S.C.  552a(b)(3),  the 
“routine  use”  under  the  Privacy  Act  of 
1974;  5  U.S.C.  5514,  Installment 
deduction  of  indebtedness;  10  U.S.C. 

136,  Assistant  Secretaries  of  Defense, 
appointment,  powers  and  duties; 

Federal  Claims  Collection  Act  of  1966 
(Pub.  L.  89-508)  31  U.S.C.  952(d);  the 
Debt  Collection  Act  of  1982  (Pub.  L  97- 
365)  5  U.S.C.  5514,  31  U.S.C.  3711  and 
3716-3718;  Section  206  of  Executive 
Order  11222;  4  CFR  Chapter  II,  Federal 
Claims  Collection  Standards  (General 
Accounting  Office — ^Department  of 
Justice);  5  CFR  550.1101-550.1108, 
Collection  by  Offset  from  Indebted 
Government  Employees — (OPM);  31 
CFR  Part  5,  Subpart  B  (Treasury — 
Claims  Collection);  Office  of 
Management  and  Budget,  “Revised 
Supplemental  Guidelines  for  Conducting 
Matching  Programs,”  dated  May  11, 1982 
(47  FR  21658,  May  19, 1982)  and 
“Guidelines  on  Relationship  Between 
the  Privacy  Act  of  1974  and  the  Debt 
Collection  Act  of  1982,”  March  30, 1983 
(48  FR  15556,  Arpil  11, 1983);  the 
Interagency  Agreement  for  Federal 
Salary  Offset  Initiative  (Office  of 
Management  and  Budget,  Department  of 
the  Treasury,  Office  of  Personnel 
Management  and  the  Department  of 
Defense)  signed  April  1987,  published  at 
52  FR  37492,  October  7, 1987. 

b.  Program  Description.  The  purpose 
of  this  computer  matching  program  is  to 
identify  and  locate  those  individuals 
who  are  receiving  Federal  salaries  or 
benefit  payments  and  are  indebted  and 
delinquent  in  their  repayment  of  debts 
to  the  U.S.  Government  under  certain 
programs  administered  by  the  Bureau  of 
the  Public  Debt  (BPD)  of  the  Department 
of  Treasury  in  order  to  collect  the  debts 
by  voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

The  BPD,  as  the  source  agency,  will 
provde  the  Defense  Manpower  Data 


-  ( 

Center  (DMDC)  of  the  DoD,  the  j 

matching  agency,  at  Monterey,  1 

California,  a  computer  tape  containing  ] 

the  names  and  social  security  numbers  I 

of  all  the  individual  delinquent  debtors  j 

indebted  to  the  U.S.  Government  under  1 

certain  programs  administered  by  the 
BPD,  Treasury.  | 

Upon  receipt  of  the  computer  tape  file 
of  debtor  accounts,  the  DMDC  will 
perform  a  computer  matching  using  all 
nine  digits  of  social  security  numbers  of 
delinquents  against  a  DMDC  computer 
data  base.  The  DMDC  computer  data 
base,  established  under  an  interagency 
agreement,  consists  of  records  of  active 
duty  and  retired  military  members, 
including  the  Reserve  and  Guard,  and 
all  the  OPM  Government-wide 
employed  civilian  and  retired  civilian 
records. 

Matching  records,  “hits”  based  on  the 
social  security  number,  will  be  furnished 
to  BPD  consisting  of  the  member’s  name, 
service  or  agency,  category  of  employee, 
salary  or  benefit  amounts,  and  current 
work  or  home  address  from  DMDC’s 
data  base  records.  This  “hit”  or 
matching  information  from  DMDC  will 
be  referred  to  BPD  for  action  to  contact 
the  debtors  so  as  to  recover  the 
outstanding  debtfs)  by  salary  or 
administrative  ofi'set  when  other 
collection  actions  have  been  pursued 
and  have  been  unsatisfactory. 

The  BPD  will  be  responsible  for 
reviewing  the  “hit”  records  to  assure 
that  each  individual  is  positively 
identified  in  the  match  as  the  debtor,  to 
assure  that  the  debtor  is  afforded  proper 
due  process  under  GAO  regulation  (4 
CFR  Chapter  II)  “Federal  Claims 
Collection  Standards”  and  that  a  proper 
accounting  of  any  further  disclosures 
outside  the  BPD  shall  be  maintained  by 
in  accordance  with  5  U.S.C.  552a(c)  of 
the  Privacy  Act.  The  BPD  is  responsible 
for  insuring  that  the  debt  is  valid  and 
the  information  is  accurate,  complete, 
timely  and  relevant.  Hard  copy  match 
records  will  be  used  by  the  BPD  to 
determine  any  further  continued  contact 
or  inquiry  of  the  debtors.  The 
notification  to  the  debtor  shall  include 
information  concerning  the  amount  to  be 
collected,  and  may  include  the  amount 
of  the  proposed  monthly  deductions  if 
offset  procedures  is  contemplated.  The 
debtor  shall  be  given  an  opportunity  to 
enter  into  voluntary  agreement  to  repay 
the  debt  before  any  administrative  or 
salary  offset  measures  are  initiated.  The 
debtor  shall  further  be  given  an 
opportimity  to  inspect  and  copy  records 
related  to  the  debt  and  for  review  of  the 
decision  related  to  the  debt.  If  no 
collection  action  is  needed,  the  DoD 
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record  provided  by  DMDC  will  not  be 
used  by  the  BPD  for  any  other  purposes. 

c.  Records  to  be  Matched.  The 
following  systems  of  records,  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
containing  an  appropriate  routine  use 
permitting  records  to  be  matched,  are  as 
follows: 

United  States  Department  of  the 
Treasury  (Source  Agency) 

(1)  Treasury  component:  Bureau  of  the 
Public  Debt  (BPD). 

System  identiHcation:  Treasury/BPD 
.002 

System  name:  United  States  Savings 
Type  Securities — ^Treasury/BPD 
Federal  Register  citation:  53  ^  6471, 
March  1, 1988 

Amended:  53  FR 1886,  January  22, 1988 

(2)  Treasury  component:  Bureau  of  the 
Public  Debt  (BPD). 

System  identification:  Treasury/BPD 
.003 

System  name:  United  States  Securities 
(Other  than  Savings  Type 
Securities) — ^Treasury/BPD 
Federal  Register  citation:  53  FR  6473, 
March  1, 1988 

Amended:  53  FR  1886,  January  22, 1988 

Department  of  Defense  (Matching 
Agency) 

(1)  DoD  component:  Defense  Logistics 
Agency  (DLA). 

System  identification:  S322.10  DLA-4JZ 
System  name:  Defense  Manpower  Data 
Center  Data  Base 

Federal  Register  citation:  53  FR  44937, 
November  7, 1988 

(2)  DoD  component:  Defense  Logistics 
Agency  (DLA). 

System  identification:  S322.ll  DLA-LZ 
System  name:  Federal  Creditor  Agency 
Debt  Collection  Data  Base 
Federal  Register  citation:  52  FR  37495, 
October  7, 1987 

(3)  Agency:  Office  of  Personnel 
Management  (OPM). 

System  identification:  OPM/GOVT-1 
System  name:  General  Personnel 
Records 

Federal  Register  citation:  49  FR  36954, 
September  20, 1984 

(4)  Agency:  Office  of  Personnel 
Management  (OPM). 

System  identification:  OPM/CENTRAL- 
1 

System  name:  Civil  Service  Retirement 
and  Insurance  Records 
Federal  Register  citation:  49  FR  36950, 
September  20, 1984 

d.  Period  of  the  Match.  The  initial 
match  will  begin  as  soon  as  possible 
after  this  public  notice  is  published  in 
the  Federal  Register  and  then  conducted 
no  more  often  than  semiannually 
thereafter. 


e.  Security  Safeguards.  Automated 
records  are  stored  in  limited  access 
computer  facilities  and  accessible  only 
by  password.  Access  to  the  computer 
center  is  by  key  or  picture  identification. 
Hard  copy  records  are  maintained  in 
Federal  office  buildings  in  lockable  file 
cabinets  and  accessed  only  by 
authorized  Federal  employees  on  a 
need-to-know  basis. 

f.  Retention  and  Disposition  of 
Records.  Under  a  written  Memorandum 
of  Understanding  (MOU)  agreement 
between  the  DoD/DMDC  and  the 
Treasury/BPD,  it  is  agreed  that  tapes 
provided  by  the  BPD  for  matches  shall 
be  destroyed  or  retiumed  to  the  BPD 
upon  successful  completion  of  each 
match  and  shall  be  used  only  for  debt 
collection  purposes.  Non-hit  records  will 
not  be  used  for  any  purposes.  Hard  copy 
matched  records  (hits)  will  be  used  by 
the  BPD  to  conduct  individual  reviews 
and  may  be  used  to  contact  the  debtor 
for  payment  pursuant  to  the  Debt 
Collection  Act  of  1982.  Records  relating 
to  “hits”  will  be  retained  by  the  BPD 
until  the  completion  of  any  necessary 
administrative  collection  or  legal  action 
and  will  then  be  disposed  of  in 
accordsmce  with  approved  records 
control  schedules  and/or  approved 
disposition  authority  from  the  Archivist 
of  the  United  States.  The  BPD  wiU 
maintain  a  disclosure  accounting  record, 
as  required  by  5  U.S.C.  552a(c)  of  the 
Privacy  Act,  as  a  result  of  the  match 
information  received  from  DMDC  when 
contacting  other  agencies  pursuing 
individual  debtors.  If  no  collection 
action  is  needed,  the  DoD  record  will 
not  be  used  for  any  other  purpose.  The 
BPD  tape  file  will  be  used  and  accessed 
only  to  the  match  agreed  to;  it  will  not 
be  used  to  extract  information 
concerning  “non-hit”  individuals  for  any 
purpose  and  it  will  not  be  duplicated  or 
disseminated  within  or  outside  the  DoD 
matching  agency. 

(FR  Doc.  88-29661  Filed  12-23-88;  8:45  am) 
BILUNQ  CODE  3S10-01-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

agency:  National  Assessment 

Governing  Board. 

action:  Amendment  of  notice. 

summary:  This  notice  is  intended  to 
notify  the  general  public  of  a  change  in 
status  of  the  January  5, 1989  meeting  of 
the  Board  published  in  FR  Vol.  53,  No. 
243,  December  19, 1988,  page  50990.  The 
action  should  read:  Notice  of  Closed 
Meeting.  Also,  a  summary  of  the 


activities  at  the  closed  session  and 
related  matters  which  are  informative  to 
the  public  consistent  with  Title  5  U.S.C. 
552b  will  be  available  to  the  public 
within  fourteen  days  of  the  meeting. 

This  summary  will  be  available  for 
public  inspection  at  the  U.S.  Department 
of  Education,  Office  of  Educational 
Research  and  Improvement,  555  New 
Jersey  Avenue  NW.,  Room  600, 
Washington,  D.C.  fi'om  8:30  a.m.  to  5:00 
p.m. 

Dated:  December  21. 1988 
Patricia  Hinea, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 

[FR  Doc.  88-29626  Filed  12-23-88;  8.45  am] 
BILUNG  CODE  400(MI1-« 

National  Assessment  Governing 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  a  subgroup  of 
the  National  Assessment  Governing 
Board.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
date:  January  11, 1989. 

ADDRESS:  U.S.  Department  of  Education, 
Office  of  Educational  Research  and 
Improvement,  Room  600  B,  555  New 
Jersey  Avenue  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eunice  E.  Henderson,  Designated 
Federal  Official.  Office  of  Assistant 
Secretary  for  Educational  Research  and 
Improvement,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue  NW., 
Room  602C,  Washington,  DC  20208. 
Telephone:  (202)  357-6050. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  2III-C  of  the 
Augustus  F,  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  21988 
(Pub.  L 100-297):  20  U.S.C.  1221e-l). 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
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use  of  the  National  Assessment  of 
Education  Progress,  and  develop 
speciHcations  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

A  subgroup  of  the  National 
Assessment  Governing  Board  will  meet 
in  Washington,  DC  on  January  11, 1989, 
from  9:00  a.m.  to  4:00  p.m.  The  proposed 
agenda  includes  consideration  of  the 
Board’s  organizational  and  staffing 
requirements. 

Records  are  kept  of  all  Board 
proceedings,  and  imtil  a  permanent 
office  site  for  the  Board  has  been 
established,  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  Office  of  Educational 
Research  and  Improvement,  555  New 
Jersey  Avenue  NW.,  Room  600, 
Washington,  DC  &om  8:30  a.m.  to  5:00 
p.m. 

Dated:  December  21, 1988. 

Patricia  Hines, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 

[FR  Doc.  88-29627  Filed  12-23-88: 8:45  am] 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Conservation  and  Renewable  Energy 
Office 

National  Energy  Extension  Service 
Advisory  Board;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-263, 86  Stat.  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  National  Energy  Extension 
Service  Advisory  Board. 

Date  and  Time:  Wednesday,  January 
18, 1989,  8  a.m.-5  p.m.;  Thursday, 

January  19, 1989,  8  a.m.-12  noon. 

Place:  Radisson  Mark  Plaza  Hotel, 
5000  Seminary  Road,  Alexandria,  VA. 

Contact:  Susan  D.  Heard,  Department 
of  Energy,  Forrestal  Building — 6A081, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  Telephone:  202- 
586-8290. 

Purpose  of  the  Board:  The  Board  was 
established  to  carry  on  a  continuing 
review  of  the  National  Energy  Extension 
Service  and  the  plans  and  activities  of 
each  State  in  implementing  Energy 
Extension  Service  programs. 
Additionally,  the  Board  is  responsible 
for  reporting  on  an  annual  basis  to  the 
Congress,  the  Secretary  of  Energy,  and 


the  Director  of  the  Energy  Extension 
Service. 

Tentative  Agenda:  Wednesday, 

January  18, 1989. 

•  Preparation  of  a  draft  of  the  Board’s 
Tenth  Annual  Report 

•  Public  comment  (10  minute  rule) 

•  Thursday,  January  19, 1989. 

•  Preparation  of  a  draft  of  the  Board’s 
Tenth  Annual  Report 

•  Public  comment  (10  minute  rule) 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Committee  will  be  permitted  to 
do  so  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Susan  D. 
Heard  at  202-586-8290.  Requests  must 
be  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  December  21, 
1988. 

J.  Robert  Franklin, 

Advisory  Committee  Management  Officer. 

(FR  Doc.  88-29652  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  64S0-01-M 


Office  of  Conservation  and 
Renewable  Energy 

[Case  No.  CAC-004] 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  Waiver  From  Test 
Procedures  for  Central  Air 
Conditioners  From  Airlex  Industries, 
LTD. 

agency:  Department  of  Energy,  Office  of 
Conservation  and  Renewable  Energy. 
ACTION:  Decision  and  order. 

summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  CAC-004] 
granting  Airlex  Industries,  LTD.,  a 
wavier  for  its  ERA/S-RC/RH  model 
series  heat  pumps  in  the  heating  mode 
from  existing  DOE  test  procedures  for 
determining  the  model’s  Heating 
Seasonal  Performance  Factors. 


FOR  FURTHER  INFORMATION  CONTACT: 

Douglass  S.  Abramson,  U.S.  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station,  CE-132, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  58&-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station,  GC- 
12, 1000  Independence  Avenue  SW„ 
Washington,  DC  20585,  (202)  586-9507. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below. 
Airlex  Industries,  LTD.,  has  been 
granted  a  waiver  for  its  ERA/S-RC/RH 
model,  series  central  air  conditioner 
(heat  pump)  permitting  the  company  to 
use  an  alternate  test  method  in 
determining  the  Heating  Seasonal 
Perfoimance  Factors  (HSPF), 

Issued  in  Washington,  DC,  December  19, 
1988. 

Dr.  John  R.  Berg, 

Assistant  Secretary  Conservation  and 
Renewable  Energy. 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Pub.  L  94-163,  89  Stat.  917, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA),  Pub. 

L.  95-619, 92  Stat.  3266,  the  National 
Appliance  Energy  Conservation  Act  of 
1987  (NAECA),  Pub.  L.  100-12,  and  the 
National  Appliance  Energy 
Conservation  Amendment  of  1988 
(NAECA  1988),  Pub.  L.  100-357,  which 
requires  DOE  to  prescribe  standardized 
test  procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  central  air 
conditioners  and  heat  pumps.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

DOE  has  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process.  45  FR  64108.  DOE  further 
amended  the  Department’s  appliance 
test  procedure  waiver  process  to  allow 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  grant  an 
interim  waiver  fi'om  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986.  The  waiver  processs 
allows  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  to 
waive  temporarily  test  procedures  for  a 
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particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  a  waiver. 

Airlex  Industries  LTD.,  (Airlex)  filed  a 
“Petition  for  Waiver"  dated  August  24, 
1988,  in  accordance  with  §  430.27  of  10 
CFR  Part  430.  DOE  published  in  the 
Federal  Register  Airlex’s  petition,  and 
solicited  comments,  data  and 
information  respecting  the  petition.  53 
FR  39130,  October  3, 1988.  Airlex  filed 
an  “Application  for  Interim  Waiver” 
under  §  430.27(g)  which  DOE  granted  on 
October  3, 1988.  53  FR  39130. 

No  comments  were  received 
concerning  either  the  “Petition  for 
Waiver"  or  the  “Interim  Waiver.”  DOE 
consulted  with  the  National  Institute  of 
Standards  and  Technology  (NIST), 
formerly  the  National  Bureau  of 
Standards,  and  the  Federal  Trade 
Commission  (FTC),  concerning  the 
Airlex  petition.  The  NIST  submitted  to 
DOE  an  evaluation  of  the  waiver  test 
procedure  in  a  letter  report  dated, 
November  21, 1988.  The  FTC  voiced  no 
opposition  to  the  issuance  of  the  waiver 
to  Airlex. 

Assertions  and  Determinations 

Airlexs  petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
low  temperature  test  at  17“F  and  a  Frost 
Accumulation  Test  at  35°F.  Instead, 
Airlex  requests  permission  to  perform 
the  low  temperature  test  at  47°F  and 
omit  the  Frost  Accumulation  Test  at 
SS^F  when  testing  its  heat  pumps  model 
series  ERA/S-RC/RH  to  determine 
HSPF.  Airlex  stated  that  the  heating 
ability  of  its  heat  pumps  is  disengaged 
and  replaced  by  electric  resistance 
heating  for  temperatures  below  40°F. 
Since  DOE  test  procedures  do  not 
address  this  control  feature,  Airlex 
asked  that  a  waiver  be  granted. 

NIST,  in  its  review  of  the  Airlex 
petition,  conclude  that  it  was  reasonable 
for  Airlex  to  accurately  determine 
capacity  and  power  profiles  for  model 
series  ERA/S-RC/RH  down  to  40°F. 
NIST  expressed  no  concern  that  at  40°F 
frosting  would  occur. 

DOE,  in  reviewing  the  comments  by 
NIST,  has  determined  that  in  order  to 
provide  a  fair  approach  to  Airlex  and  an 
equitable  comparison  with  other  models 
for  consumers,  the  test  procedure 


proposed  by  Airlex  is  suitable  provided 
the  disengaging  temperature  is  set  at 
40°F  with  the  low  temperature  test  run 
at  47T. 

Since  DOE  did  not  receive  any 
comments  on  the  petition,  the  petition 
and  NISTs  analysis  of  Airlex’s  petition 
have  provided  the  basis  for  DOE’s 
determination  on  the  procedure 
requested  by  Airlex  and  its  suitability  as 
an  alternative  to  the  existing  procedure. 

Based  on  the  information  provided  by 
the  petitioner,  the  NIST  analysis  and  the 
Department's  review,  DOE  is  granting 
Airlex’s  request  for  the  use  of  an 
alternate  test  procedure  to  determine 
the  HSPF  for  its  model  series  ERA/S- 
RC/RH  central  air  conditioner,  heat 
pumps  with  the  modifications  discussed 
above. 

It  is,  therefore,  ordered  that: 

(1)  The  “Petition  for  Waiver"  filed  by 
Airlex  Industries,  LTD.,  (CAC-004)  is 
hereby  granted  as  set  forth  in  paragraph 

(2)  below,  subject  to  the  provisions  of 
paragraphs  (3),  (4)  and  (5). 

(2)  Not  withstanding  any  contrary 
provisions  of  Appendix  M  of  10  CFR 
Part  430  Subpart  B,  Airlex  Industries, 
LTD.  shall  be  permitted  to  test  its  ERA/ 
S-RC/RH  model  central  air  conditioners 
and  heat  pumps  on  the  basis  specified  in 
10  CFR  Part  430,  with  the  modifications 
set  forth  below: 

(i)  Test  Procedure.  The  test  procedure 
shall  be  as  specified  in  Appendix  M  of 
10  CFR  Part  430  Subpart  B  for 
determining  the  Seasonal  Energy 
Efficiency  Ratio  (SEEA)  without 
modification.  The  Heating  Seasonal 
Performance  Factor  (HSPF)  shall  be 
tested  in  accordance  with  Appendix  M 
with  the  following  modifications: 

(a)  The  high  temperature  test,  section 
3.2.1.1,  will  be  performed  at  62°F  outdoor 
temperature: 

(b)  The  low  temperature  test,  section 
3.2.1.4,  will  be  performed  at  47'’F  dry 
bulb,  43°F  wet  bulb  outdoor  temperature 
in  lieu  of  the  existing  17°F  test; 

(c)  The  requirement  for  a  35°F  Frost 
Accumulation  Test,  section  3.2.1.3,  is 
deleted;  and 

(d)  The  set  point  for  the  model  to 
disengage  heat  pump  operation  is  to  be 
at  40°F. 

(ii)  Heating  Seasonal  Performance 
Factor.  The  heating  seasonal 
performance  factor  (HSPF)  shall  be 
expressed  in  Btu  per  watt-hour,  for  each 
of  the  six  regions  specified. 

A  separate  HSPF  shall  be  determined 
for  the  standardized  maximum  DHR,  the 
standardized  minimum  DHR  and  for  all 
other  standardized  DHR’s  in  Appendix 
M  between  the  maximum  and  minimum 
values. 

(3)  The  waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 


until  the  Department  of  Energy 
prescribes  final  test  procedures 
appropriate  to  this  model  central  air 
conditioner  and  heat  pump. 

(4)  This  waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  applicant  and  in  the 
comments.  This  waiver  may  be  revoked 
or  modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  application  is  incorrect. 

(5)  Effective  January  26. 1989,  this 
waiver  supersedes  the  Interim  Waiver 
granted  Airlex  on  October  5, 1988.  53  FR 
39130.  (Case  Nc.  CAC-004). 

(FR  Doc.  88-29651  Filed  12-23-88;  8:45  am] 
BILLINQ  CODE  6450-01-M 


Energy  Information  Administration 

Agency  information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration,  DOE. 
action:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act, 
nor  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

^ch  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  cc»nponent  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  collection  number(s):  (3) 
current  0MB  docket  number  (if 
applicable);  (4)  collection  title;  (5)  type 
of  request,  e.g.,  new,  revision,  or 
extension;  (6)  fi'equency  of  collection;  (7) 
response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  affected  public;  (9)  an 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  an  estimate  of  the 
number  of  responses  annually;  (11)  an 
estimate  of  the  average  hours  per 
response;  (12)  the  estimated  total  annual 
respondent  burden,  and  (13)  a  brief 
abstract  describing  the  proposed 
collection  and  the  respondents. 
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DATE:  January  26, 1989. 

ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  CONTACT. 

Carole  Patton,  Office  of  Statistical 
Standards  {EI-70),  Energy  Information 
Administration,  M.S.  lH-023,  Forrestal 
Building,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585,  (202)  586-2222. 
SUPPLEMENTARY  INFORMATION:  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 

Commission 

2.  FERC525 

3.  1902-0092 

4.  Financial  Audits 

5.  Extension 

6.  (5  year  cycle)  Regulations 

7.  Mandatory 

8.  Businesses  or  other  for  profit 

9.  69  respondents 

10.  69  responses 

11.  200  hours  per  response 

12.  13,800  hours  (total) 

13.  The  information  collected  is 
necessary  to  ensure  compliance 
with  the  Commission’s  Uniform 
System  of  accounts  and  related 
regulations  to  insure  and  establish 
plus  determine  the  actual,  legitimate 
original  cost  to  enable  the 
Commission  to  carry  out  its 
regulatory  responsibilities  under  the 
NGPA,  FPA,  PURPA,  and  the  ICA  in 
establishing  just  and  reasonable 
rates,  in  rate  proceedings. 

Statutory  Authority:  Sec.  5(a),  5(b),  13(b), 
and  52,  Pub.  L.  93-275,  Federal  Energy 
Administration  Act  of  1974,  (15  U.S.C.  764(a), 
764(b),  772(b),  and  790a). 

Issued  in  Washington,  DC,  December  20, 
1988. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 

[FR  Doc.  88-29653  Filed  12-23-88:  8:45  am] 
BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM88-5-20-003  and  TM89-4- 
20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  21, 1988. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (“Algonquin") 
on  December  13, 1988  requested  that  the 
Commission  render  moot  and  of  no  force 
or  effect  Substitute  Twentieth  Revised 
Sheet  No.  205  and  Substitute  Tenth 
Revised  Sheet  No.  214  as  filed  in 
Algonquin's  October  31, 1988  filing  in 
Docket  No.  TM88-5-20-002  and 
reinstatement  of  Twentieth  Revised 
Sheet  No.  205  and  Tenth  Revised  Sheet 
No,  214  as  filed  on  July  29, 1988  in 
Docket  Nos.  TQ88-2-20-000  and  TM88- 
5-20-000.  Additionally,  Algonquin 
proposes  to  continue  its  collection  and 
disbursement  of  the  Gas  Research 
Institute  (“GRI”)  Charge  at  the  same  1.46 
cents  per  MMBtu  level  for  calendar  year 
1989  as  that  approved  for  calendar  year 
1988. 

Algonquin  states  that,  on  July  29, 1988 
in  Docket  No.  TM88-5-20-000, 

Algonquin  filed,  pursuant  to  Sections  7 
and  9  of  Algonquin’s  Rate  Schedules  F-4 
and  SS-III,  respectively,  to  track 
changes  made  by  its  pipeline  supplier, 
Texas  Eastern  in  the  underlying  services 
as  set  forth  in  Texas  Eastern’s  Quarterly 
Purchased  Gas  Adjustment  (“PGA”) 
filing  of  July  1, 1988  in  Docket  No.  TQ88- 
2-17  et  aL  Algonquin's  filing  was 
accepted  by  letter  Order  dated  August 

17, 1988  subject  to  Algonquin  filing 
revised  rates  to  reflect  any  adjustments 
in  the  rates  of  the  pipeline  suppliers 
being  tracked. 

Algonquin  further  states  that,  by 
Letter  Order  dated  July  29, 1988  the 
Commission  accepted  Texas  Eastern’s 
PGA  filing  of  July  1, 1988,  subject  to 
refimd,  and  requested  a  fuller 
explanation  to  its  Electric  Power  Cost 
(“EPC”)  Adjustment.  Texas  Eastern 
submitted  the  requested  additional 
working  papers  to  further  support  its 
EPC  Adjustment  on  August  11, 1988.  On 
October  4, 1988  in  Texas  Eastern’s 
Docket  No.  TQC8-2-17  et  al,  the 
Commission  issued  an  “Order  Accepting 
Compliance  Filing  And  Disallowing 
Electric  Power  Cost  Adjustment"  which 
required  Texas  Eastern  to  file  revised 
rate  sheets  to  reflect  the  removal  of  the 
EPC  Adjustment.  On  October  19, 1988 
Texas  Eastern  filed  for  rehearing  of  the 
Commission’s  October  4, 1988  Order. 

Additionally,  Algonquin  states  that, 
on  October  21, 1988  Texas  Eastern,  filed 
the  revised  rates  to  comply  with  the 
Commission’s  October  4, 1988  Order.  On 


October  31, 1988  in  Docket  No.  TM8&-5- 
20-002,  Algonquin  filed  Substitute 
Twentieth  Revised  Sheet  No.  205  under 
Rate  Schedule  F-4  and  Substitute  Tenth 
Revised  Sheet  No.  214  under  Rate 
Schedule  SS-III  to  track  Texas  Eastern’s 
compliance  filing  of  October  21, 1988 
and  subsequently  received  acceptance 
by  Commission  Letter  Order  dated 
November  16, 1988. 

Algonquin  states  that  on  November 

18. 1988  in  Texas  Eastern’s  Docket  No. 
TQ88-2-17  et  al.,  the  Commission  issued 
an  “Order  Granting  Rehearing  And 
Rejecting  Tariff  Sheets”  in  which  the 
Commission  granted  Texas  Eastern’s 
October  19, 1988  request  for  rehearing, 
allowed  Texas  Eastern  to  include  the 
EPC  Adjustment  as  originally  proposed 
in  Texas  Eastern’s  PGA  filing  of  July  1, 
1988  and  rejected  the  revised  tariff 
sheets  included  in  Texas  Eastern’s 
October  21, 1988  compliance  filing.  The 
revised  rates  Filed  by  Texas  Eastern  on 
October  21, 1988  are  the  basis  for  the 
revised  rates  filed  by  Algonquin’s  in  its 
October  31, 1988  filing  in  Docket  No. 
TM88-5-20-002  and  accepted  November 
16, 1988, 

Algonquin  states  that,  in  view  of  the 
Commission’s  rejection  of  the  rates 
underlying  Algonquin’s  August  1, 1988 
effective  rates  contained  in  Algonquin’s 
October  31, 1988  filing  and  to  maintain 
compliance  with  Section  7  of  Rate 
Schedule  F-4  and  Section  9  of  Rate 
Schedule  SS-III,  Algonquin  respectfully 
requests  that  the  Commission  render 
moot  and  of  no  force  or  effect  Substitute 
Twentieth  Revised  Sheet  No.  205  and 
Substitute  Tenth  Revised  Sheet  No.  214 
as  filed  in  Algonquin’s  October  31, 1988 
filing  in  Docket  No.  TM88-5-20-002. 
Additionally,  Algonquin  requested  that 
the  Commission  reinstate  Twentieth 
Revised  Sheet  No.  205  and  Tenth 
Revised  Sheet  No.  214  as  filed  on  July 

29. 1988  in  Docket  Nos.  TQ88-2-20-000 
and  TM88-5-20-000,  which  were 
originally  accepted  by  Commission 
Letter  Order  dated  August  17, 1988  with 
an  effective  date  of  August  1, 1988. 

Algonquin  states  that,  on  November 

30. 1988  the  Commission  issued  Opinion 
No.  320  in  Docket  No.  RP88-182-000  in 
which,  inter  alia,  the  Commission  found 
that  the  1989  RD&D  funding  unit  of  1.51 
cents  per  Mcf  was  just  and  reasonable 
and  was  to  be  collected  by  jurisdictional 
members  of  GRI  from  January  1, 1989 
through  December  31, 1989.  As  the 
approved  GRI  Surcharge  for  the 
calendar  year  1989  is  identical  to  that 
approved  for  the  calendar  year  1988, 

1.51  cents  per  Mcf,  converted  to  1.46 
cents  per  MMBtu.  Algonquin  proposes  to 
continue  the  approved  GRI  funding  unit 
to  include  the  calendar  year  1989  and 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27,  1988  /  Notices 


52219 


collect  it  pursuant  to  Section  28  of 
Algonquin’s  General  Terms  and 
Conditions. 

Algonquin  notes  that  copies  of  the 
filing  were  served  upon  the  affected 
parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 

DC  20426,  in  accordance  with  §85.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary, 

[FR  Doc.  88-29637  Filed  12-23-88: 8:45  am] 
BILUNQ  CODE  6717-01-M 

[Docket  No.  RP89-45-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

December  21, 1988. 

Take  notice  that  ANR  Pipeline 
Company  (“ANR”)  on  December  14, 

1988  tendered  for  hling  as  part  of  its 
Original  Volume  No.  1  FERC  Gas  Tariff, 
certain  tariff  sheets. 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  institute  a 
buyout  and  buydown  recovery 
mechanism  under  Section  2.104  of  the 
Commission’s  Regulations.  Under  the 
proposed  Hling,  ANR  is  proposing  to 
absorb  fifty  percent  of  its  buyout  and 
buydown  costs  and  to  recover  fifty 
percent  of  such  costs  through  a  Hxed 
monthly  charge  applicable  to  its  Rate 
Schedules  CD-I,  MC-1  and  SGS-1  sales 
customers,  because  of  the  Commission’s 
requirement  as  to  cost  absorption. 

ANR  has  requested  that  the 
Commission  accept  this  Hling,  to  become 
effective  January  14, 1989. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  Volume  No.  1 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426  by 


December  29, 1988  in  accordance  with 
Rules  211  and  214  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  Hie  a  motion  to  intervene.  Copies 
of  this  application  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-29638  Filed  12-23-88:  8:45  am] 
BILUNG  CODE  6717-01-lt 


[Docket  No.  RP88-246-003] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

December  21, 1988 

Take  notice  that  ANR  Pipeline 
Company  (“ANR”)  on  December  14, 

1988  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  Original  Volume  No. 
1-A,  certain  tariff  sheets. 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  Hied  in 
compliance  with  the  Commission’s 
Letter  Order  of  November  14, 1988  in 
Docket  No.  RP88-246-001  and  the 
Commission  Order  of  November  30, 1988 
in  Docket  No.  RP88-246-002. 

ANR  has  requested  that  the 
Commission  accept  this  Hling  to  become 
effective  as  of  the  dates  shown  on 
Appendix  A. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  Hie  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 

Such  protests  or  motions  must  be  filed 
by  Dec.  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  ^e  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  88-29639  Filed  12-23-88:  8:45  am] 
BILUNO  CODE  6717-01-M 


[Docket  No.  QF88-72-001] 

Walker  Resources,  Inc.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

December  21, 1988. 

On  December  9, 1988,  Walker 
Resources,  Inc.  of  dba  Walker  Roemer 
Dairy  Processing,  Co.,  P.O.  Box  8430, 
Metairie,  Louisiana  70011  submitted  for 
filing  an  application  for  certiHcation  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission’s  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  Hling. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  2800  Richland 
Street,  Metairie,  Louisiana.  The  facility 
will  consist  of  a  natural  gas-Hred  engine 
generator.  The  thermal  energy  recovered 
from  the  facility  will  be  used  for  space 
heating  and  also  in  the  absorption 
chillers  for  air  conditioning.  The  electric 
power  production  capacity  of  the  facility 
will  be  490  KW.  The  primary  source  of 
energy  will  be  natural  gas. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  Hie  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  Hied  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Hie  a  petition  to 
intervene.  Copies  of  this  Hling  are  on  Hie 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  88-29646  Filed  12-23-88:  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  Na  RP88-201-005] 

East  Tennessee  Natural  Gas  Co.;  Rate 
Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

December  21, 1988. 

Take  notice  that  on  December  15, 
1988,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  filed 
Substitute  Thirteenth  Revised  Sheet  No, 
5  to  its  FERC  Gas  Tariff  to  be  effective 
January  1, 1989. 
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East  Tennessee  states  that  the 
purpose  of  this  filing  is  to  comply  with 
the  November  29, 1988  Commission 
Order  in  this  docket,  in  which  East 
Tennessee  was  directed  to  credit  United 
Cities  with  the  excess  purchases  of 
Tennessee  Virginia  attributed  to  the 
month  of  December  1986. 

East  Tennessee  states  that  copies  of 
the  niing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 

DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  88-29640  Filed  12-23-88: 8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  RP89-44-000] 

Florida  Gas  Transmission  Co.; 

Proposed  Changes  in  FERC  Gas  Tariff 
and  Offer  of  Settiement 

December  21, 1988. 

Take  notice  that  on  December  15, 

1988,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  tariff 
sheets  as  part  of  its  FERC  Gas  Tariff  to 
be  effective  February  1, 1989. 

FGT  states  that  the  proposed  tariff 
sheets  are  being  filed  to  revise  section 
15.2  of  FGT’s  Purchased  Gas  Adjustment 
(PGA)  Clause  to  include  in  its  Current 
Average  Cost  of  Purchased  Gas,  from 
and  after  June  1, 1988,  the  fixed  charge 
allocation  of  buy-out  and  buy-down 
costs  billed  to  FGT  by  Southern  Natural 
Gas  Company  (Southern),  as  reflected  in 
Southern’s  filings  in  Docket  Nos.  RP88- 
96,  RP88-210  and  RP88-229,  or  any  other 
docket  in  which  Southern  is  authorized 
by  the  Commission  to  bill  FGT  a  fixed 
charge  allocation  of  buy-out  and  buy¬ 
down  costs  as  a  result  of  FGTs 
purchases  or  purchase  deficiencies  fi'om 
Southern  under  FGTs  service  agreement 
under  Southern’s  Rate  Schedule  OCDL- 
1,  in  accordance  with  the  Offer  of 


Settlement  and  Stipulation  and 
Agreement  (Settlement)  concurrently 
filed  by  FGT  in  the  captioned-docket. 

FGT  states  that  a  Conunission  order 
approving  the  Settlement  would 
constitute  approval  and  acceptance  of 
the  above-referenced  tariff  sheets 
effective  as  of  February  1, 1989.  FGT 
further  states  that  pursuant  to  Rule 
602(f)  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  comments  on 
the  Settlement  may  be  filed  not  later 
than  January  4, 1989,  and  reply 
comments  may  be  filed  not  later  than 
January  16, 1989,  unless  otherwise 
provided  by  the  Commission. 

FGT  states  that  copies  of  the  filing 
were  mailed  to  all  of  FGTs 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 

All  such  motions  or  protests  should  be 
filed  on  or  before  December  29, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-29641  Filed  12-23-88:  8:45  am] 
BILUNG  CODE  S717-01-M 

[Docket  No.  TQ89-1-25-002] 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Filing 

December  21, 1988. 

Take  notice  that  on  December  15, 1988 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Substitute  Twenty-Ninth  Revised  Sheet 
No.  4  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  MRT  requests  an 
effective  date  of  December  1, 1988. 

MRT  states  Substitute  Twenty-Ninth 
Revised  Sheet  No.  4  was  submitted 
pursuant  to  a  Commission  order  dated 
November  30, 1988  in  Docket  No.  TQ89- 
1-25-000.  MRT  states  that  the  filing 
under  Rate  Schedule  CD-I  reflects  a 
commodity  rate  increase  of  3.82  cents 
per  Mcf,  a  decrease  of  6.9  cents  per  Mcf 
in  the  Demand  D-1  rate,  and  a  decrease . 
of  1.3  cents  per  Mcf  in  the  Demand  D-2 
rate.  The  single  part  rate  under  Rate 


Schedule  SGS-1  reflects  an  increase  of 
1.85  cents  per  Mcf.  The  cost  impact  of 
such  rate  changes  when  applied  to 
quarterly  jurisdictional  billing 
determinants  is  a  $1.3  million  increase. 

MRT  states  that  copies  of  its  filing 
have  been  served  on  all  jurisdictional 
customers  and  interested  state 
conunissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NR, 

Washington,  DC  20426,  in  accordance 
with  S§  385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  29, 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-29642  Filed  12-23-88:  8:45  am] 
BILUNG  CODE  S717-<)1-M 

[Docket  No.  EL89-9-0001 

Northern  States  Power  Co. 

(Minnesota);  Filing 

December  20, 1988. 

Take  notice  that  on  December  1, 1988, 
Northern  States  Power  Company 
(Minnesota)  (NSPM)  filed  a  request  for 
conditional  waiver  of  the  Commission’s 
fuel  clause  regulations.  According  to 
NSPM,  waiver  is  sought  in  order  to 
obtain  Commission  approval,  if  needed, 
of  the  recovery  through  the  fuel 
adjustment  clause  of  certain  payments 
made  under  a  minimum  take  provision 
of  a  coal  supply  contract.  NSPM  states 
that  its  1988  fuel  costs  include  payments 
to  be  made  to  a  coal  supplier  under  a 
minimum  take  provision  of  a  coal  supply 
contract.  NSI^  states  that  it  believes 
that  these  amounts  are  properly 
recordable  in  Account  151  and  therefore 
properly  recoverable  through  the  fuel 
adjustment  clause.  Waiver  is  requested 
only  in  the  event  that  the  Commission 
ultimately  determines  that  the  payments 
should  not  be  recorded  in  Account  151. 
NSPM  requests  an  effective  date  of 
November  1, 1988,  for  this  filing. 

The  Commission  previously  issued  a 
notice  of  this  filing  under  docket  number 
ER89-99-(XK).  This  docket  number  has 
now  been  superseded,  and  NSPM’s  filing 
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will  be  handled  under  docket  number 
EL89-9-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-29643  Filed  12-23-88;  8:45  am] 
BILUNO  CODE  6717-01-M 


[Docket  Nos.  RP88-80-010  and  RP88-2S1- 
004] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  21, 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern]  on  December  15, 1988  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  tariff  sheets  listed  on  Appendix  A. 

Texas  Eastern  states  that  this  filing 
filed  revised  tariff  sheets  to  track,  in 
compliance  with  Commission  orders 
dated  July  15, 1988  in  Docket  No.  RP88- 
80-004  and  October  7, 1988  in  Docket 
No.  RP88-251-000,  the  modifications 
filed  in  Docket  Nos.  RP88-177  and  RP88- 
230  by  Texas  Gas  Transmission 
Corporation  (Texas  Gas]  to  flowthrough 
to  customers  of  Texas  Gas  (1]  United 
Gas  Pipe  Line  Company’s  (United]  take- 
or-pay  charges  to  Texas  Gas  and  (2] 
Tennessee  Gas  Pipeline  Company’s 
(Tennessee]  take-or-pay  charges  to 
Texas  Gas. 

(1]  Texas  Eastern  Docket  No.  RP88-80 

Texas  Eastern  states  that  on  Oct.  21, 
1988  Texas  Gas  filed  in  Docket  No. 
RP88-17  tariff  sheets  reflecting  a  revised 
fixed  take-or-pay  charge  representing 
the  flowthrough  by  Texas  Gas  to  Texas 
Eastern  of  a  portion  of  Texas  Gas’  share 
of  United’s  Docket  No.  RP88-27  take-or- 
pay  charges,  to  be  billed  in  addition  to 
Texas  Gas’  currently  effective  rates.  By 
the  October  21  filing,  Texas  Gas  revised 
its  fixed  take-or-pay  charges  for 


jurisdictional  customers  to  reflect  (1] 
changes  required  by  the  Commission’s 
October  6, 1988  order  in  Texas  Gas’ 
Docket  No.  RP88-177,  (2]  correction  of  a 
minor  error  in  the  initial  filing  in  the 
sales  volumes  for  Associated  Natural 
Gas  Company  (Associated],  and  (3]  a 
modification  in  the  total  amount  of  take- 
or-pay  costs  allocated  to  Texas  Gas  by 
United  in  United’s  August  31, 1988  filing 
in  Docket  No.  RP88-27.  As  a  result  of  the 
October  21  filing,  Texas  Gas  now 
proposes  to  bill  and  recover  from  Texas 
Eastern  an  aggregate  principal  amount 
of  $1,029,784,  which  includes 
amortization  interest,  by  means  of  a 
monthly  charge  of  $28,605  for  three 
years  commencing  June  1, 1988.  On 
December  8, 1988  the  Commission 
issued  an  order  in  Docket  Nos.  RP8&- 
177-003  and  RP88-230-002  approving 
Texas  Gas’  October  21, 1988  filing. 

Texas  Eastern  states  the  tariff  sheets 
listed  in  Item  1  of  Appendix  A  are  being 
filed  solely  to  track  modifications  made 
by  Texas  Gas  on  October  21, 1988  in 
Docket  No.  RP88-177.  In  particular. 
Second  Substitute  Second  Revised  Sheet 
Nos.  52  through  55  set  forth  the  principal 
amount  plus  the  allocation  factor  for 
carrying  costs  that  each  customer  will 
be  required  to  pay  in  order  to  recover 
Texas  Gas’  and  United’s  portion  of 
United’s  take-or-pay  charges  billed  to 
Texas  Eastern  in  United’s  Docket  No. 
RP88-27.  Substitute  Third  Revised  Sheet 
Nos.  52  through  55  set  forth  the  principal 
amount  plus  the  allocation  factor  for 
carrjring  costs  that  each  customer  will 
be  required  to  pay  in  order  to  recover 
Texas  Gas’  and  United’s  portion  of 
United’s  take-or-pay  charges  billed  to 
Texas  Eastern  in  United’s  Docket  No. 
RP86-27  as  well  as  charges  billed  by 
United  to  Texas  Eastern  in  United’s 
Docket  No.  RP88-264.  Workpapers 
setting  forth  Texas  Eastern’s 
determination  of  the  allocation  factor  for 
the  principal  amount  (which  includes  a 
predetermined  carrying  charge]  and  a 
breakdown  of  the  total  and  monthly 
principal  amounts  (which  include  a 
predetermined  carrying  charge]  each 
Texas  Eastern  customer  will  be  required 
to  pay  are  set  forth  under  Appendices  B 
and  C. 

(2)  Texas  Eastern  Docket  No.  RP88-251 

Texas  Eastern  states  that  on  Sept.  7, 
1988  the  Commission  issued  an  order  in 
Texas  Gas  Docket  No.  RP88-230 
accepting  a  filing  by  Texas  Gas  made 
August  8, 1988  to  recover  from  its 
customers  take-or-pay  charges  billed  by 
Tennessee,  but  rejecting  a  proposal  to 
bill  ANR  Pipeline  Company  (ANR]  for 
Tennessee’s  take-or-pay  charges.  The 
September  7  order  directed  Texas  Gas 


to  allocate  the  amounts  which  would 
have  been  allocated  to  ANR  to  current 
jurisdictional  and  non-jurisdictional 
customers  on  the  same  basis  as 
Tennessee  bills  the  charges  to  Texas 
Gas.  On  October  21, 1988  Texas  Gas 
filed  in  Docket  No.  RP88-230  tariff 
sheets  reflecting  the  reallocation  of  the 
charges  which  Texas  Gas  had  proposed 
billing  ANR.  The  tariff  sheets  filed  by 
Texas  Gas  also  correct  an  alleged  error 
in  Associated’s  sales  volumes.  On 
December  8, 1988  the  Commission 
issued  an  order  in  Docket  Nos.  RP88- 
177-003  and  RP88-230-002  approving 
Texas  Gas’  October  21, 1988  filing. 

Texas  Eastern  states  the  tariff  sheets 
listed  in  Item  2  of  Appendix  A  are  being 
filed  solely  to  track  modifications 
proposed  by  Texas  Gas  on  October  21, 
1988  in  Docket  No.  RP88-230.  Substitute 
Fifth  Revised  Sheet  Nos.  68  through  71 
set  forth  the  principal  amount  plus  the 
allocation  factor  for  carrying  costs  that 
each  customer  will  be  required  to  pay  in 
order  to  recover  Texas  Gas’  portion  of 
Tennessee’s  take-or-pay  charges  billed 
to  Texas  Eastern  in  Tennessee’s  Docket 
No.  RP88-191.  Workpapers  setting  forth 
Texas  Eastern’s  determination  of  the 
allocation  factor  for  the  principal 
amount  (which  include  a  predetermined 
carrying  charge]  and  a  breakdown  of  the 
total  and  monthly  principal  amounts 
(which  include  a  predetermined  carrying 
charge]  each  Texas  Eastern  customer 
will  be  required  to  pay  are  set  forth 
under  Appendix  D. 

The  tariff  sheets  are  proposed  to 
become  effective  as  of  the  dates 
proposed  on  Appendix.  A. 

Copies  of  the  filing  were  served  on 
Texas  Eastern’s  jurisdictional  customers 
and  interested  state  commissions.  In 
addition,  Texas  Eastern  is  mailing  a 
copy  of  this  filing  to  all  parties  of  record 
in  Docket  Nos.  RP88-80  and  RP88-251. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  29, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Conunission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-29644  Filed  12-23-88;  8:45  am] 
BILUNQ  CODE  6717-01-M 

(Docket  No.  RP89-1 1-002] 

Trunkline  Gas  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  21, 1988. 

Take  notice  that  on  December  14, 

1988,  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volumn  No.  1: 

First  Substitute  Original  Sheet  No.  3-A.7 
First  Substitute  Original  Sheet  No.  3-A.8 
Third  Revised  Sheet  No.  21-0 
Third  Revised  Sheet  No.  21-Q 
The  proposed  effective  date  of  these 
tariff  sheets  is  November  28, 1988. 

Trunkline  states  that  the  proposed 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission’s 
November  25, 1988  Order  in  the  above- 
captioned  proceeding  accepting 
Trunkline’s  proposed  recovery  of  take- 
or-pay  settlement  and  contract 
reformation  costs  under  Order  No.  500. 
The  Commission’s  November  25  Order 
directed  Trunkline,  pursuant  to  Ordering 
Paragraphs  (B),  (C),  (D)  and  (F)  to:  (1) 
Adjust  ^e  take-or-pay  buydown  and 
buyout  and  revise  ^e  billing  amounts,  if 
necessary,  to  comply  with  the 
Commission’s  requirement  that  the  filing 
reflect  those  settlement  costs  for  which 
a  written  or  verbal  obligation  to  pay  had 
been  concluded  as  of  the  date  of  the 
filing;  (2)  remove  carrying  costs  which 
predate  the  effective  date  of  the 
proposed  tariff  sheets  and  to  remove 
carrying  costs  on  funds  not  actually 
disbursed  as  of  the  effective  date  of  the 
proposed  tariff  sheets;  and  (3)  file 
revised  tariff  sheet  language  that 
reflects  the  Commission’s  interest 
regulations  at  18  CFR  154.67(c)  to 
customer  funds  collected  but  not 
disbursed,  and  the  crediting  or  refunding 
of  such  accrued  interest,  as  appropriate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NW„  Washington, 
DC  20426,  in  accordance  with  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  29, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceedings.  Aiiy  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-29645  Filed  12-23-88;  8:45  am] 
BILLING  CODE  6717-01-M 

[Docket  No.  TM89-2-49-000] 

Wiltiston  Basin  Interstate  Pipeline  Co.; 
Gas  Research  Institute  Funding  Unit 
Adjustment  Rling 

December  21, 1988. 

Take  notice  that  on  December  15, 

1988,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin],  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 
First  Revised  Fifteenth  Revised  Sheet 
No.  10 

Original  Volume  No.  1-A 

First  Revised  Tenth  Revised  Sheet  No. 

11 

First  Revised  Thirteenth  Revised  Sheet 
No.  12 

Original  Volume  No.  1-B 
First  Revised  Third  Revised  Sheet  No.  10 
First  Revised  Third  Revised  Sheet  No.  11 
The  proposed  effective  date  of  the 
tariff  sheets  is  January  1, 1989. 

Williston  Basin  states  that  the  instant 
filing  reflects  the  inclusion  of  the  Gas 
Research  Institute  funding  unit  of  1.51 
cents  per  Mcf  (1.428  cents  on  a 
dekatherm  basis],  as  authorized  by  the 
Commission  in  its  Opinion  and  O^er 
Amending  and  Approving  Gas  Research 
Institutes  1989  Research  and 
Development  Program  and  Related  Five- 
Year  Plan  for  1989-1993  issued  on 
November  30, 1988  in  Docket  No.  RP88- 
182-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tariff  application  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  the  Commission’s  Rules  211  and 
214.  All  such  motions  or  protests  should 
be  filed  on  or  before  December  29, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  CashelL 
Secretary. 

[FR  Doc.  88-29647  Filed  12-23-88;  8:45  am] 
BILLWta  CODE  t717-01-M 


[Docket  Nos.  CP89-398-000  etaL] 

Texas  Gas  Transmission  Corporation 
et  aL;  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corporation 
[Docket  No.  CP89-398-000] 

December  20, 1988. 

Take  notice  that  on  December  13, 

1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-398-000  a 
request  pursuant  to  §  §  157.205  and 
284.223  of  the  Commission’s  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  and  the  Natural  Gas  Policy  Act 
(18  CFR  284.223)  for  authorization  to 
transport  natural  gas  for  Ford  Motor 
Company-Ohio  Trucking  Plant  (Ford 
Motor-Ohio  Truck)  under  Texas  Gas’ 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport  on 
an  interruptible  basis  up  to  5,500  MMBtu 
of  natural  gas  equivalent  on  behalf  of 
Ford  Motor-Ohio  Truck  pursuant  to  a 
gas  transportation  agreement  dated 
October  5, 1988,  between  Texas  Gas  and 
Ford  Motor-Ohio  Truck.  Texas  Gas 
would  receive  the  gas  at  various  existing 
points  of  receipt  on  its  system  in  Texas, 
Kentucky,  Tennessee,  Illinois,  Arkansas, 
Indiana  and  Louisiana  and  redeliver 
equivalent  volumes,  less  fuel  and  lost 
and  unaccounted  for  volumes,  at  an 
existing  delivery  point  in  Ohio. 

Texas  Gas  filler  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  2,500  MMBtu  and 
2,007,500  MMBtu,  respectively.  Service 
under  §  284.223(a)  commenced  on 
October  21, 1988,  as  reported  in  Docket 
No.  ST89-770-000,  it  is  stated. 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  CNG  'Transmission  Corporation 
[Docket  No.  CP89-405-000] 

Take  notice  that  on  December  13, 
1988,  CNG  Transmission  Corporation 
(CNG),  445  West  Main  Street, 
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Clarksburg,  West  Virginia  26302,  filed  in 
Docket  No.  CP89-405-000  a  prior  notice 
request  pursuant  to  §|  157.205  and 
284.223  of  the  Commission’s  Regulations 
for  authorization  to  transport  natural 
gas  for  various  shippers  under  the 
certiHcate  issued  in  Docket  No.  CP86- 
311-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

CNG  proposes  to  transport  gas  for  the 
shippers  on  an  interruptible  basis  &om 
various  receipt  points  on  its  system  to 
various  interconnections  between  CNG 
and  certain  local  distribution  companies 
an  pipelines.  CNG  lists  for  each  shipper 
the  receipt  and  delivery  points,  the 


maximum  daily,  average  daily,  and 
annual  volumes,  as  well  as  the  docket 
number  related  to  the  120-day 
transportation  service  initiated  by  CNG 
(see  attached  appendix). 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Appendix 


Docket  No. 

Shipper  or  customer 

Commence 

date 

Max  daHy,  avg. 
daily,  est  annual 

Receipt 

point 

LDC 

ST89-991 

9/01/88 

7,000 

25 

2,555,000 

600 

A 

NIMO 

8189-1032 

9/02/88 

A 

NIMO 

ST89-983 

9/01/88 

154 

219,000 

850 

A 

NIMO 

ST89-1031 

9/01/88 

850 

310,250 

2,500 

A 

NIMO 

ST89-1017 

9/01/88 

25 

912,500 

350 

A 

NIMO 

ST89-1030 

9/01/88 

25 

127,750 

60 

A 

NIMO 

ST89-992 

9/01/88 

25 

21,900 

225 

A 

NIMO 

ST89-1022 

9/01/88 

25 

82,125 

250 

A 

NIMO 

ST89-999 

9/01/88 

25 

91,200 

92 

A 

NIMO 

ST89-978 

9/02/88 

50 

33,580 

2,750 

A 

NIMO 

ST89-1013 

9/01/88 

282 

1,003,750 

250 

A 

NIMO 

ST89-988 

9/01/88 

31 

91,250 

4,500 

A 

NIMO 

ST89-987 

9/01/88 

300 

1,642,500 

100 

A 

NIMO 

ST89-1008 

9/01/88 

25 

36,500 

65 

A 

NIMO 

ST89-1012 

9/01/88 

25 

23,725 

175 

A 

NIMO 

ST89-990 

9/01/88 

25 

63,875 

1,000 

A 

NIMO 

ST89-994 

9/01/88 

25 

365,000 

50,000 

A 

NIMO 

ST89-1029 

9/02/88 

91 

18,250,000 

400 

A 

NIMO 

ST89-989 

ST89-998 

ST89-997 

9/02/88 

41 

146,000 

90.000 

■ 

NIMO 

9/01/88 

112 

32,650,000 

32,85a000 

150 

■ 

NIMO 

9/01/88 

37 

54,750 

500 

■ 

NIMO 

ST89-996 

9/01/88 

41 

182.500 

5,000 

■ 

NIMO 

927 
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Appendix— Continued 


Docket  No. 


ST89-995 


Access  Energy 


Shipper  or  customer 


Commence 

date 


Max.  daily,  avg.  Receipt 

daily,  est.  annual  point 


LDC 


9/01/88 


1,825,000 
50,000  B 
98 


NIMO 


ST89-1028 

ST89-993 

ST89-1007 

ST89-1006 

ST89-1011 

ST89-1023 

ST89-1009 

ST89-984 

ST89-1026 

ST89-1024 

ST89-1016 

ST89-1003 

ST89-1002 

ST89-1001 

ST89-1000 

ST89-986 

ST89-1025 

ST89-985 

ST89-1021 

ST89-1020 

ST89-1014 

ST89-1019 

ST89-1015 

ST89-1010 


Wayne  Finger  Lake  BOCES.... 

B.P.  Gas  Marketing . 

Natural  Gas  Clearing . 

Upton  Court,  Wesley-On-East . 
Capital  District  Energy  Center 

lESCO . 

BP  Gas  Marketing . 

lESCO . 

Brandywine  Ind . 

Kogas,  Inc . 

Pentech  Papers . 

Latrobe  Steel  Co . 

CNG  Dev.  Company . . 

Alcan  Rolled  Products . 

Gulf  Ohio  Corp . 

Hammermill  Paper . 

Rome  Strip  Steel . 

Beechnut  Nutrition . . 

Natural  Gas  Clearinghouse... 
Natural  Gas  Clearinghouse... 

Texas-Ohio  Gas . 

Natural  Gas  Clearinghouse... 
Natural  Gas  Clearinghouse... 
Natural  Gas  Clearinghouse.. 


9/01/88 

9/02/88 

9/23/88 

9/01/88 

9/01/88 

9/02/88 

9/02/88 

9/02/88 

9/20/88 

9/01/88 

9/03/88 

9/01/88 

9/01/88 

9/02/88 

9/01/88 

9/01/88 

9/02/88 

9/01/88 

10/19/88 

10/06/88 

10/20/88 

10/14/88 

10/26/88 

10/18/88 


18,250,000 

2,200 

11 

803,000 

75,000 

146 

27,375,000 

25,000 

975 

9,125,000 

43 

10 

15,695 

15,000 

9,300 

5,475,000 

65,000 

117 

23,725,000 

35,000 

167 

12,775,000 

2,000 

24 

730,000 

3,000 

100 

1,095,000 

100,000 

78 

36,500,000 

2,056 

100 

750,440 

6,950 

500 

2,536,000 

18,000 

10,900 

6,570,000 

13,500 

2,819 

4.927.500 
230 

25 
83,950 

3,500 

95 

1.277.500 
600 
100 

201,000 

3,700 

25 

1.350.500 

10,000 

100 

3,650,000 

50,000 

767 

18,250,000 

3,500 

707 

1.277.500 
25,000 

100 

9,125,000 

50,000 

10,000 

18,250,000 

50,000 

100 

18,250,000 

25,000 

100 

9,125,000 


C 


A 


D 


C 


B 


B 


D 


B 


D 


B 

A 


B 


B 


B 


B 


D 


D 


A 


D 

D 


B 


D 


A 


D 


D 


NIMO 

NIMO 

NIMO 

NIMO 

TGP 

Transco 

HGI 

North  Penn 

EOG 

EOG 

H&B 

PNG 

PNG 

NIMO 

NIMO 

NIMO 

NIMO 

NIMO 

Corning 

NYSEG 

Transco 

HGI 

NFG 

PNG 


ST89-981 


Natural  Gas  Clearinghouse. 


10/17/88 


North  Penn 
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Appendix — Continued 


Docket  No. 

Shipper  or  customer 

Commence 

date 

Max.  daily,  avg. 
daily,  est  annual 

Receipt 

point 

LDC 

ST89-980 

Sharon  Tube  Co . . . . . . 

10/11/88 

300 

B 

EOG 

ST89-979 

Gulf  Ohio  Corp . . . 

10/14/88 

50 

109.500 

900 

B 

NIMO 

158 

328.500 

Legend  of  LDC’s  or  Detivery  Points:  HGI — Hope  Gas.  Ifx:.  NYSEG— New  YofK  State  Electric  Gas  Corp.  RGE— Rochester  Gas  &  Electric  Corp.  EOG — East  Ohio 
Gas  Co.  PNG— Peoples  Natural  Gas  Company.  NiMO— Niagara  Mohawk  Power  Corp.  NFG— National  Fuel  Gas  Supply  Oorp.  Transco— Transcontinental  Gas  Pipeline 
Corporation.  Corgas— Corgas  Pipekne  Company.  North  Penr>— North  Penn  Gas  Company.  HAB — Hanley  &  Bird.  Corning— Corning  Natural  Gas  Corp. 

Legend  of  Receipt  Points:  A — Various  interconnects  between  Tennessee  Gas  Pipeline  Company  and  CNG.  B — Various  receipt  points  in  WV/PA/NY.  C — Various 
interconnects  between  Texas  Gas  Transmission  Corp.  and  CNG.  D— Various  interconnects  between  Texas  Eastern  Transmission  Corp.  and  CNG. 


3.  Texas  Gas  Transmission  Corporation 
[Docket  No.  CP89-408-000] 

Take  notice  that  on  December  14, 

1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-40&-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  TXG  Gas 
Marketing  Company  (TXG),  under  the 
blanket  certiRcate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  Rle 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  October 

17, 1988,  under  its  Rate  Schedule  T,  it 
proposes  to  transport  up  to  100,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  TXG  from  points  of  receipt  listed 
in  Exhibit  "B”  of  the  agreement  to 
delivery  points  listed  in  Exhibit  “C”, 
which  transportation  service  involves 
interconnections  between  Texas  Gas 
and  various  transporters.  Texas  Gas 
advises  that  the  ultimate  consumer  of 
the  gas  is  The  City  of  Murray,  Kentucky. 

Texas  Gas  advises  that  services  under 
§  284.223(a)  commenced  October  31, 

1988,  as  reported  in  Docket  No.  ST89- 
880.  Texas  Gas  further  advises  that  it 
would  transport  100,000  MMBtu  on  an 
average  day  and  36,500,000  MMBtu 
annually. 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  ANR  Pipeline  Company 
[Docket  No.  CP89-403-000] 

Take  notice  that  on  December  13, 

1988,  ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP89-403-000 
a  request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 


authorization  to  transport  natural  gas 
for  Total  Minatome  Corporation  (TMC), 
a  marketer,  under  ANR’s  blanket 
certiflcate  issued  in  Docket  No.  CP88- 
532-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

ANR  proposes  to  transport  up  to 
25,000  dt  equivalent  of  natural  gas  per 
day  on  an  interruptible  basis  for  TMC. 
ANR  states  it  would  receive  the  gas  at 
an  existing  point  of  receipt  in  the 
Vermilion  Area,  offshore  Louisiana,  and 
redeliver  the  gas  for  the  account  of  TMC 
at  an  existing  interconnection  also 
located  in  the  Vermilion  Area. 

ANR  states  it  commenced  service  for 
TMC  under  §  284.223(a)  of  the 
Commission's  Regulations  on  November 

1. 1988,  as  reported  in  Docket  No.  ST89- 
1060-000. 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  Corporation 
[Docket  No.  CP89-413-000] 

Take  notice  that  on  December  14, 

1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-413-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  TXG  Gas 
Marketing  Company  (TXG),  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  October 

17. 1988,  under  its  Rate  Schedule  T,  it 
proposes  to  transport  up  to  100,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  'TXG  frcrni  points  of  receipt  listed 
in  Exhibit  “B”  of  the  agreement  to 


delivery  points  listed  in  Exhibit  "C”, 
which  transportation  service  involves 
interconnections  between  Texas  Gas 
and  various  transporters.  Texas  Gas 
advises  that  the  ultimate  consumer  of 
the  gas  is  Midwest  Natural  Gas 
Corporation. 

Texas  Gas  advises  that  service  under 
§  284.223(a)  commenced  October  31, 
1988,  as  reported  in  Docket  No.  ST89- 
885.  Texas  Gas  further  advises  that  it 
would  transport  100,000  MMBtu  on  an 
average  day  and  36,500,000  MMBtu 
annually. 

February  3, 1989,  in  accordance  with 
Standard  Paragraph  G  at  the  end  of  this 
notice. 

6.  Texas  Gas  Transmission  Corporation 
[CP89-412-0001 

Take  notice  that  on  December  14, 

1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-412-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  TXG  Gas 
Marketing  Company  (TXG),  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  October 

19, 1988,  under  its  Rate  Schedule  T,  it 
proposes  to  transport  up  to  100,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  'TXG  fivm  points  of  receipt  listed 
in  Exhibit  “B”  of  the  agreement  to 
delivery  points  listed  in  &chibit  “C”, 
which  transportation  service  involves 
interconnections  between  Texas  Gas 
and  various  transporters.  Texas  Gas 
advises  that  the  ultimate  consumer  of 
the  gas  is  The  City  of  Hamilton.  Ohio. 

Texas  Gas  advises  that  service  imder 
§  284.223(a)  commenced  October  31. 
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1988,  as  reported  in  Docket  No.  ST89- 
879.  Texas  Gas  further  advises  that  it 
would  transport  100,000  MMBtu  on  an 
average  day  and  36,500,000  MMBtu 
annually. 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Texas  Gas  Transmission  Corporation 
(Docket  No.  CP89^M)9-000] 

Take  notice  that  on  December  14, 

1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street  Owensboro,  Kentucky  42301,  filed 
in  Docket  No.  CP89-409-000  a  request 
pursuant  to  §  157.205  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  TXG  Gas 
Marketing  Company  (TXG),  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  October 

19. 1988,  under  its  Rate  Schedule  T,  it 
proposes  to  transport  up  to  100,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  TXG  from  points  of  receipt  listed 
in  Exhibit  “B”  of  the  agreement  to 
delivery  points  listed  in  Exhibit  “C”, 
which  transportation  service  involves 
interconnections  between  Texas  Gas 
and  various  transporters.  Texas  Gas 
advises  that  the  ultimate  consumer  of 
the  gas  is  The  City  of  Jena,  Louisiana. 

Texas  Gas  advises  that  service  under 
Section  284.223(a)  commenced  October 

31. 1988,  as  reported  in  Docket  No. 
ST89-889.  Texas  Gas  further  advises 
that  it  would  transport  100,000  MMBtu 
on  an  average  day  and  36,500,000 
MMBtu  annually. 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Northern  Natural  Gas  Company 
(Docket  No.  CP89-372-000] 

Take  notice  that  on  December  9, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  Houston,  Texas  77002, 
filed  in  Docket  No.  CP89-372-000  a 
request  pursuant  to  §  157.205  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  operate  one  existing 
delivery  point  and  appurtenant  facilities 
as  a  jurisdictional  sales  facility  to 
delivery  gas  to  Minnegasco,  Inc. 
(Minnegasco)  under  Northern’s  blanket 
certificate  issued  in  Docket  No.  CP82- 


401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  the  existing 
delivery  point,  located  in  Carver  County, 
Minnesota,  was  constructed  and 
operated  under  Section  311  authority 
and  that  it  now  proposes  to  use  the 
facilities  to  make  jurisdictional  natural 
gas  deliveries  to  the  communities  of 
Mayer  and  New  Germany,  Minnesota,  to 
be  served  by  Minnegasco.  Northern 
further  states  that  the  estimated  fifth 
year  peak  day  and  annual  volumes  are 
408  Mcf  and  43,513  Mcf  respectively  and 
that  the  end  users  would  be  residential 
and  commercial  consumers. 

Northern  asserts  that  the  natural  gas 
delivered  at  the  proposed  delivery  point 
would  be  served  from  Minnegasco’s  firm 
entitlement  for  delivery  to  Minneapolis 
and  that  the  total  volumes  delivered  to 
Minnegasco  would  not  exceed  its 
authorized  firm  entitlement. 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Texas  Gas  Transmission  Corporation 
[Docket  No.  CP89-396-0001 
Take  notice  that  on  December  13, 

1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-396-000  a 
request  piu:suant  to  §  157.205  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authoriztaion  to  provide  interruptible 
transportation  service  on  behalf  of  Ford 
Motor  Company-Batavia  Transmission 
Plant  (Ford  Motor-Batavia),  under  Texas 
Gas’  blanket  certificate  issued  in  Docket 
No.  CP88-686-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

I^rsuant  to  an  interruptible  gas 
transportation  agreement  executed 
October  6, 1988,  Texas  Gas  proposes  to 
transport  up  to  1,000  MMBtu  of  natural 
gas  per  day  on  behalf  of  Ford  Motor- 
Batavia  from  one  hundred  seventy  (170) 
points  of  receipt  located  offshore 
Louisiana  and  within  the  States 
Louisiana,  Arkansas,  Illinois,  Indiana, 
Kentucky,  Ohio,  Tennessee,  and  Texas 
to  a  single  point  of  delivery  located  in 
Butler  County,  Ohio.  The  average  daily 
transportation  quantity  is  estimated  to 
be  500  MMBtu  and  based  on  that 
average,  the  annual  transportation 
quantity  would  be  182,500  MMBtu. 
'Texas  Gas  advises  that  the 
transportation  service  commenced 


October  21, 1988,  under  §  284.223(a)  of 
the  Commission’s  Regulations,  as 
reported  in  Docket  No.  ST89-767-000. 

Comment  date:  February  3, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Transco  Gas  Supply  Company 
[Docket  No.  CP89-378-000] 

Take  notice  that  on  December  12, 

1988,  Transco  Gas  Supply  Company 
(Gasco),  Post  Office  Box  1396,  Houston, 
Texas  77251  filed  in  Docket  No.  CP89- 
378-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
sales  service  to  its  affiliate 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  Gasco  requests  that 
such  authorization  be  effective 
December  31, 1988. 

Gasco  states  that  it  was  originally 
formed  in  June  1975  for  the  purpose  of 
securing  additional  financing  for 
Transco’s  advance  payment  program. 
Under  its  existing  sales  authority,  Gasco 
has  received  an  assignment  of  Transco’s 
rights  and  obligations  under  certain 
advance  payment  agreements  between 
Transco  and  its  producers,  and  sells  to 
Transco  for  Transco’s  customers  all 
natural  gas  purchased  by  Gasco  under 
contracts  entered  into  by  Gasco 
pursuant  to  the  advance  payment 
agreements.  It  is  stated  that  Transco 
made  advance  payments  to  producers  of 
some  $103,300,000  as  of  May  1, 1975,  and 
had  commitments  to  make  additional 
advances  during  the  remainder  of  1975. 
Further,  certain  restrictions  in  Transco’s 
long-term  debt  instruments  were 
expected  to  prevent  Transco  from 
borrowing  the  additional  funds  to  make 
further  advances  in  1976  and  beyond. 
Gasco  states  that  in  addition  to  the  fact 
that  Gasco  was  not  subject  to  the 
restrictions  in  Transco’s  debt 
instruments,  Gasco  believed  its  ability 
to  obtain  funds  for  financing  an  advance 
program  was  superior  to  that  of  Transco. 
Gasco  reasoned  that  it  would  have 
available  for  such  purpose  both  the 
obligation  of  the  producers  to  repay 
sums  advanced,  and  the  obligation  of 
Transco  to  make  payments  to  Gasco 
under  a  gas  sales  agreement  between 
Gasco,  as  seller,  and  Transco,  as  buyer. 
Gasco  states  that  it  was  issued  such 
sales  authority  in  Docket  No.  CP76-3. 

It  is  stated  that  according  to  the  order 
issuing  Gasco  the  certificate,  Transco 
agreed  to  assign  to  Gasco  its  rights 
under  twenty-eight  advance  payment 
agreements  with  producers.  In 
consideration  for  the  assignment  of 
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Transco’s  advance  payment  agreements, 
Casco  states  it  agreed  to  pay  Transco  an 
amount  equal  to  the  aggregate  amount  of 
any  unrecouped  advances  previously 
made  by  Transco  thereunder,  to  assume 
all  of  Transco’s  duties  thereunder,  and 
to  sell  to  Transco  all  natural  gas 
purchased  by  Casco  under  gas  purchase 
contracts  entered  into  by  Casco 
pursuant  to  the  advance  payment 
agreements. 

According  to  Casco,  the  sales 
authority  in  Docket  No,  CP76-3  has 
become  unnecessary  due  to  the  fact  that 
the  very  reason  for  which  such  sales 
authority  was  sought,  ie.,  to  assist 
Transco  in  securing  financing  for  its 
advance  payment  program,  no  longer 
exists;  Transco's  advance  payment  has 
been  discontinued,  and  all  advance 
payments  made  to  producers  thereunder 
have  been  repaid.  ‘  Casco  further  states 
that  it  has  also  fully  repaid  the  debt  it 
issued  to  finance  the  advance  payment 
program.  As  a  result  of  having  fully 
collected  its  advance  payments  and 
repaying  all  related  debts.  Casco  avers 
that  the  time  and  expenses  associated 
with  its  administrative  and  regulatory 
duties  have  become  unnecessary  and 
burdensome  and  should  be  eliminated. 

Casco  further  states  that  both  Transco 
and  Transco's  customers  will  benefit  if 
Casco  is  granted  authority  to  abandon 
its  sales  to  Transco  because  such 
administrative  and  regulatory  expenses 
will  no  longer  be  included  as  operating 
expenses  in  Transco’s  general  rate 
filings.  It  is  stated  that  in  addition  to  the 
benefit  that  will  flow  to  Transco  and 
Transco’s  customers  with  the 
elimination  of  these  expenses,  neither 
Transco  nor  Transco’s  customers  will  be 
disadvantaged  in  any  way  if  the 
requested  abandonment  authorization  is 
granted.  Casco  states  that,  effective  as 
of  the  date  of  the  Commission’s  order 
granting  the  authorization  sought  herin, 
the  advance  payment  agreements  which 
were  assigned  to  Casco  from  Transco, 
and  the  gas  purchase  agreements 
entered  into  by  Casco  pursuant  to  the 
advance  payment  agreements,  will  be 
reassigned  to  Transco  and  Transco  will 
begin  purchasing  the  same  gas  supplies 
covered  by  the  existing  sales 


>  Gasco  states  that  as  of  the  date  of  this  filing,  a 
total  amount  of  $3,314,842,  representing  a  sum  of 
unrecouped  prepayments  and  take-or-pay 
payments,  remains  due  to  Gasco  from  one  producer 
under  its  contract  entered  into  pursuant  to  the 
advance  payment  program.  Gasco  states  that  it 
anticipates  that  this  amount  will  be  recouped  before 
December  31, 1988,  In  the  event  that  any  portion  of 
this  receivable  is  still  unrecouped  on  the  effective 
date  of  the  authorization  sought  herein,  Gasco 
states  that  such  receivable  will  be  assigned  from 
Gasco  to  Transco  as  a  part  of  the  reassignment  of 
advance  agreements  and  related  gas  purchase 
contracts  to  Transco, 


authorization  directly  from  the 
producers,  rather  than  fi-om  Gasco. 

Gasco  contends  that  Transco  will  pay 
the  producers  under  the  same  applicable 
contract  provisions  under  which  Gasco 
has  made  payments,  and  as  a  result, 
Transco’s  customers  will  continue  to  be 
charged  for  Transco’s  gas  purchase  at 
the  same  supply  rate  as  if  Transco  were 
continuing  to  purchase  the  gas  fivm 
Gasco.  Therefore,  it  is  stated  that, 
although  the  sales  service  from  Gasco  to 
Transco  will  be  terminated  by  the 
proposed  abandonment,  the  availability 
of  gas  supplies  to  Transco  and  Transco’s 
customers  under  the  applicable  gas 
purchase  contracts  will  remain 
imchanged,  and  the  gas  cost  component 
of  Gasco’s  charge  to  Transco  will 
remain  the  same  as  if  Transco  were 
continuing  to  buy  the  gas  fi-om  Gasco. 

Gasco  further  requests  that  the 
Commission  grant  a  waiver  of  any  and 
all  otherwise  applicable  orders,  rules, 
regulations  and  reporting  requirements, 
now  effective  or  hereafter  promulgated 
or  issued  by  the  Commission,  to  the 
extent  such  orders,  rules,  regulations 
and  reporting  requirements  are  or  may 
be  inconsistent  with  the  authorizations 
requested  herein.  Finally,  Gasco  states 
that  it  is  authorized  to  represent  that  its 
only  customer,  Transco,  concurs  with 
the  relief  requested  by  Gasco  in  its 
application. 

Comment  date:  January  10, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  his  notice. 

11.  CNG  Transmission  Corporation 
[Docket  No.  CP86-311-002] 

Take  notice  that  on  November  30, 

1988,  CNG  Transmission  Corporation 
(CNG),  445  West  Main  Street, 

Clarksburg,  West  Virginia  26301,  filed  in 
Docket  No.  CP86-311-002  a  petition  to 
amend  the  order  issuing  a  certificate  of 
public  convenience  and  necessity  in 
Docket  No.  CP86-311-000  to  CNG 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  to  authorize  an  experimental 
transportation  program,  all  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CNG  states  that  its  upstream  pipeline 
suppliers  have  filed  applications  with 
the  Commission  for  authorization  to 
provide  standby  sales  service.  CNG 
requests  authority  to  make  capacity, 
obtained  from  CNG’s  election  of 
standby  service  on  its  pipeline  suppliers, 
available  to  its  standby  customers  for 
transportation  on  a  firm  basis.  CNG 
states  that  in  the  event  excess  capacity 
remains  after  its  customers  have  elected 
any  firm  transportation  service  on  these 
pipelines,  any  party  would  be  permitted 


to  request  interruptible  transportation 
service  on  a  first-come  first-served  basis 
consistent  with  the  scheduling  of 
transportation  service  under  Rate 
Schedule  TI.  Further,  CNG  states  that 
the  availability  of  upstream  pipeline 
capacity  for  firm  and  interruptible 
agency  transportation  services  is 
dependent  upon  the  capacity  required  to 
serve  CNG’s  customers  for  the  relevant 
period. 

CNG  states  it  would  make  firm  agency 
transportation  available  by  notifying  its 
standby  customers  by  the  10th  of  each 
month  of  the  amount  of  any  upstream 
pipeline  capacity  available  during  the 
next  month.  In  the  event  that 
nominations  exceed  available  capacity, 
CNG  would  allocate  capacity  pro  rata, 
based  upon  each  customer’s  maximum 
daily  standby  quantity.  CNG  states  that 
five  days  after  it  receives  nominations, 
it  would  notify  other  customers  of  any 
remaining  capacity  on  the  upstream 
pipeline.  CNG  would  make  this 
transportation  available  consistent  with 
the  transportation  queue  under  Rate 
Schedule  TI. 

Five  days  after  CNG  receives  standby 
customers’  nominations,  CNG  would 
notify  other  customers  of  any  available 
capacity  on  the  upstream  pipeline.  CNG 
states  it  would  make  this  capacity 
available  consistent  with  the 
transportation  queue  imder  Rate 
Schedule  TI.  Further,  these  customers 
could  nominate  any  quantity,  up  to  the 
ma)(imum  daily  transportation  quantity 
set  forth  in  their  transportation 
agreements  with  CNG. 

CNG  feels  that  the  expiration  of  the 
Texas  Gas  Transmission  Corporation 
TSC  program  will  interrupt  the 
pmchasing  strate^^ies  of  many  LDC’s 
and  end-users  that  used  and  relied  upon 
the  access  provided  by  the  TSC  program 
and  that  the  diffii  ulties  that  flow  fi-om 
the  termination  of  this  program  are 
exacerbated  by  its  timing — at  the  outset 
of  the  winter  heating  season.  CNG 
believes  that  this  application 
ameliorates  these  hardships  and 
constructs  an  experimental  mechanism 
to  provide  reliable,  widespread  access 
to  the  Southwest.  Under  this  program, 
CNG’s  standby  customers  would  have 
access  to  CNG’capacity  on  its  upstream 
pipeline-suppliers  that  CNG  obtains 
through  the  exercise  of  its  standby 
rights.  CNG  would  allow  a  standby 
customer  that  obtains  capacity  on 
upstream  pipelines  to  act  as  an  agent  for 
other  customers,  as  long  as  it  makes 
capacity  available  on  a  non- 
discriminatory  basis.  Additionally, 
anyone  could  obtain  interruptible 
capacity  on  a  first-come,  first-served 
basis.  Thus,  CNG  submits,  its  proposal 
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would  provide  access  to  the  Southwest 
Belds  to  all  customers  and  others 
through  the  administration  of  a  fair  and 
uncomplicated  program. 

CNG  states  the  although  the  firm  and 
interruptible  service  proposed  in  this 
application  necessarily  provides 
different  types  of  service,  they  share 
several  common  characteristics.  First, 
for  both  services,  buyers  would  pay  the 
commodity  and  fuel  charges  associated 
with  transportation  as  biUed  by  the 
upstream  pipeline.  The  buyers  would 
also  supply  fuel  if  the  upstream  pipeline 
elects  to  retain  fuel.  Second,  buyers  of 
firm  and  interruptible  service  must 
comply  with  all  applicable  tariff 
provisions  of  the  upstream  pipeline. 

Third,  CNG  would  not  be  obligated  to 
accept  nominations  for  either  service 
from  any  buyer  that  fails  to  equalize 
receipts  and  deliveries  in  accordance 
with  the  tariff  of  the  upstream  pipeline 
until  any  imbalances  are  resolved. 

Finally,  under  no  circumstcmces  would 
CNG  be  a  guarantor  of  performance  for 
the  upstream  pipeline. 

CNG's  proposal  also  requires  the 
revision  of  its  purchased  gas  cost 
adjustment  tariff.  Under  this  tariff,  CNG 
has  included  in  its  definition  of 
“purchased  gas  cost”  those  standby 
charges  billed  to  CNG  by  its  pipeline 
suppliers.  CNG  states  that  previously  it 
tracked  these  costs  as  demand  charges 
and  hence  as  purchased  gas  costs  and 
that  tracking  those  costs  as  standby 
charges  is  appropriate  in  light  of  the 
new  services  provided  in  this 
application. 

CNG’s  feels  its  proposal  has  the 
advantage  of  being  administratively 
simple  for  all  parties  involved.  For  many 
shippers,  arranging  for  transportation  on 
more  than  one  pipeline  as  a  complex, 
time-consuming  process.  Currently, 
shippers  must  be  familiar  with 
transportation  deadlines  and  tariff 
conditions  on  a  number  of  pipelines  in 
order  successfully  move  southwest  gas. 

A  missed  deadline  or  incorrect 
nomination  could  cost  a  shipper  its 
transportation  for  a  month.  CNG  states 
its  agency  proposal  would  eliminate 
many  of  these  problems  by  allowing 
shippers  to  arrange  for  transportation  on 
two  pipeline  systems  with  one 
nomination. 

Additionally,  CNG  feels  an  agency 
relationship  would  be  far  simpler  for 
CNG  to  implement  and  administer  than 
a  capacity  brokering  program;  and  the 
agency  proposal  avoids  many  of  the 
conceptual  problems  that  brokering  has 
encountered.  CNG  believes  it  could 
implement  this  proposal  through  existing 
contracts  and  can  account  for  and  track 


each  shipper’s  transportation  without 
major  alterations  in  its  operations. 

Comment  date:  January  10, 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filling  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  su^  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  die  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-29650  Filed  12-23-88;  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  Nos.  CP86-589-009;  RP88-104-011; 
RP87-30-0181 

Colorado  Interstate  Gas  Co.; 

Substitute  Tariff  Fiiing 

December  21, 1988. 

Take  note  that  on  December  14, 1988, 
Colorado  Interstate  Gas  Company 
(“CIG”)  submitted  for  filing  the 
following  tariff  sheets  of  its  Second 
Revised  Volume  No.  1-A  Transportation 
Tariff  in  substitution  for  its  previous 
filing  in  compliance  with  the 
Commission’s  November  1, 1988  order  in 
these  dockets; 

Second  Substitute  Original  Sheet  No.  26 
Second  Substitute  Original  Sheet  No.  27 

CIG  states  that  these  sheets  replace 
Substitute  Original  Sheet  Nos.  26  and  27, 
which  were  filed  November  16, 1988,  in 
order  to  comply  with  the  requirement 
that  CIG  modify  its  “open  access"  tariff. 

Copies  of  this  filing  are  being  served 
on  all  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-29649  Filed  12-28-88;  8:45  am] 
BILLING  CODE  e717-01-M 
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Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
November  18  through  November  25, 
1988 

During  the  Week  of  November  18 
through  November  25, 1988,  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  Hied 


with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  Hie  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  Hrst.  All  such 
comments  shall  be  filed  with  the  Oi^ce 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 
December  20, 1988.  ' 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 


[Week  of  Nov.  18  through  Nov.  25, 19681 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Nov.  21, 1988.... 

Hanford  Education  Action  League,  Spokane,  WA . 

KFA- 

0233. 

Appeal  of  an  information  request  denial.  If  granted:  The  Nov.  2, 1988,  freedom  of 
information  request  denial  issued  by  the  DOE  Richland  Operations  Office  would 
be  rescinded  and  the  Hanford  Education  Action  League  would  receive  access  to 
reports  concerning  thyroid  testing  of  school  children. 

Do . 

Hanford  Education  Action  League,  Spokane,  WA . 

KFA- 

0232. 

Appeal  of  an  information  request  denial.  If  granted:  The  Oct.  26, 1988,  freedom  of 
information  request  denial  issued  by  the  Director,  DOE  Executive  Secretariat 
would  be  rescinded  and  the  Hanford  Education  Action  League  would  receive 
access  to  complete  minutes  and  reports  of  the  Dec.  12-14,  1949,  meeting  of 
the  Atomic  Energy  Commission  at  the  Argonne  National  Laboratory  in  Lemont 
Illinois. 

Do . 

Amoco/ Belridge/ Palo  Pinto/Oklahoma,  Oklahoma 
City,  OK. 

RM21- 

136. 
RM8- 

137. 
RM5- 

138. 

Request  for  modification/rescission.  If  granted:  The  May  13,  1985,  decision  arxf 
order  issued  to  Oklahoma  would  be  modified,  regarding  the  state's  secorxf 
stage  applications  in  the  Amoco,  Belridge  arxf  Palo  Pinto  refund  proceedings. 

Do . 

Economic  Regulatory  Administration,  Washington, 
DC. 

KRZ- 

0530. 

Interlocutory.  If  granted:  The  proposed  remedial  order  issued  to  Merit  Petroleum 
(Case  No.  KRO-0530)  woukf  be  amended,  regarding  the  issue  of  personal 
liability  on  the  part  of  certain  individuals. 

Refund  Applications  Received 


[Week  of  Nov.  18  to  Nov.  25, 1988] 


Date  received 

Name  of  refund 
proceeding/ 
Name  of  refund 
applicant 

Case  No. 

Nov.  18. 1988 .... 

Farmers  Union 
Central 
Exchange. 

RF312^. 

Nov.  21,  1988.... 

Arrow  Gas 
Service. 

RF312-5. 

Do . 

RD272-72350. 

Do . 

Zapata  Haynis 
Corp. 

RD272-61177. 

Do . 

Uttle  America 
Refining  Co. 

RF312-6. 

Do . 

Wyoming  Gas  & 
Oil  Co. 

RF312-7. 

. 

Petrolane  Gas 
Service,  Ltd. 

RF312-8. 

Nov.  22,  1988.... 

Rollins,  Inc . 

RD272-71680. 

Nov.  23.  1988.... 

Velsicd 

Chemical 

Corp. 

RD272-62413. 

Do . 

Quantum 

Chemical 

Corp. 

RD272-62473. 

Do . 

Empire  Drilling 
Co. 

RD272-65942. 

Do . 

RD272-65961. 

Do . 

Hi  Light  Drilling 
Co. 

RD272-68514. 

Do . 

Tiger  Oil  Co . 

RD272-68538. 

Refund  Applications  Received— 

Continued 


[Week  of  Nov.  18  to  Nov.  25, 19881 


Date  received 

Name  of  refund 
proceeding/ 
Name  of  refund 
applicant 

Case  No. 

Nov.  28,  1988.... 

The  Western 

Co.  of  North 
America. 

RF272-62495. 

Nov.  18.  1988 

Gulf  Oil  refund. 

RF300-10604 

thru  Nov.  25, 

applications 

thru  RF300- 

1988. 

received. 

10614. 

Do . 

RF307-6767 

applications 

thru  RF307- 

received. 

6882. 

Do  . ... 

Cnxle  oil 
refund. 

RF272-72116 

thru  RF272- 

applications 

received. 

75131. 

Do . 

Atlantic 

RF304-7272 

Richfield 

thru  RF304- 

refund, 

applications 

received. 

7349. 

Do . 

Murphy  refund. 

RF309-529 

a^ications 

thru  RF309- 

received. 

602. 

[FR  Doc.  88-29654  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  645(M)1-M 


Issuance  of  Decisions  and  Orders  Filed 
During  the  Week  of  October  24 

During  the  week  of  October  24 
through  October  28, 1988,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Stock  Equipment  Company,  10/25/88, 
KFA-0222 

Stock  Equipment  Company  filed  an 
Appeal  from  a  determination  issued  by 
the  Deputy  Director  of  the  Office  of 
Intergovernmental  and  External  Affairs 
of  DOE’S  Albuquerque  Operations 
Office  (AOO).  That  determination 
denied  in  part  a  Request  for  Information 
which  Stock  has  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  the  AOO  had  not  presented  an 
adequate  justification  for  applying  FOIA 
Exemption  4  to  the  information  withheld 
in  the  requested  documents. 
Accordingly,  the  matter  was  remanded 
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for  either  release  of  the  requested 
information  or  a  new  determination  that 
adequately  justifies  the  withholding  of 
the  information. 

Request  for  Modification  and/or 
Rescission 

Texas.  10/26/88,  KER-0045 
The  DOE  issued  a  Decision  and  Order 
approving  the  Motion  filed  by  the  State 
of  Texas  seeking  reconsideration  of  a 
Petition  for  Special  Redress  to  use  $8 
million  in  Stripper  well  funds  for  an 
Energy  Resource  Optimization  (ERO] 
program.  The  ERO  program  would  fund 
geological  research  on  “oil  reservoir 
characterization"  by  the  State’s  public 
universities.  In  its  Motion,  Texas 
demonstrated  that  the  State’s  petroleum 
consumers  will  derive  much  broader 
energy-related  benefits  from  the  ERO 
program  than  the  DOE  had  originally 
concluded.  On  that  basis,  the  DOE 
approved  the  State’s  submission. 

Supplemental  Order 

Herbert  L  Tanner  PA.D.,  Inc.,  10/26/88, 
KFX-0056 

'The  DOE  issued  an  Order  requiring 
P.A.D.,  Inc.,  of  Memphis,  Tennessee,  and 
its  president,  Herbert  L  Tanner,  to  show 
cause  why  they  should  not  be 
disqualified  from  representing  refund 
applicants  before  the  Office  of  Hearings 
and  Appeals  on  the  grounds  that  they 
had  submitted  claims  without  proper 
authorization  and  had  made  false  and 
misleading  statements.  'The  respondents 
were  given  30  days  to  file  a  statement  in 
opposition  to  the  proposed 
disqualification  and  to  request  a 
hearing. 

Refund  Applications 

Aerovox  Incorporated,  et  ai,  10/26/88, 
RF272-4751  et  ai 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  15  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 

1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  as  a  result  of  the 
alleged  crude  oil  overcharges.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$24,655. 

Aminoil  U.S.A.,  Inc./County  Gas 

Company,  Carolina  Wholesale  Gas 
Company,  10/27/88;  RF139-66, 
RF139-65 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  County  Gas  Company  and  Carolina 
Wholesale  Gas  Company  in  the  Aminoil 
U.S.A.,  Inc.  special  refund  proceeding. 
The  firms  submitted  cost  banks  and 


market  price  data  which  indicated  that 
they  were  forced  to  absorb  Aminoil’s 
alleged  overcharges.  Therefore,  the  firms 
have  shown  that  they  were  injured,  to 
the  full  extent  of  their  volumetric 
allocations  of  the  consent  order  fund,  by 
the  Aminoil’s  alleged  overcharges.  After 
examining  the  firms’  applications  and 
supporting  documentation,  the  DOE 
concluded  that  the  firms  should  receive 
refunds  totaling  $134,142,  representing 
$75,733  in  principal  and  $58,409  in 
interest. 

Aminoil  U.S.A.,  Inc./Rural  Gas 

Company,  Don  Loftis,  Inc.,  10/25/88; 
RF139-187.  RF139-192 

The  DOE  issued  a  Supplemental 
Order  concerning  the  Applications  for 
Refund  filed  by  Rural  Gas  Gompany  and 
Don  Loftis  in  the  Aminoil  U.S.A.,  Inc. 
special  refund  proceeding.  On 
September  23, 1988,  the  DOE  issued  a 
Decision  and  Order  granting  both  firms 
a  refund.  The  refund  amounts,  however, 
were  transposed  in  that  Decision.  This 
Supplemental  Order  corrects  that 
transposition. 

Arcadian  Corporation,  10/25/88;  RF272- 
9351 

'The  OHA  issued  a  Decision  and 
Order  granting  an  Application  for 
Refund  from  crude  oil  overcharge  funds 
based  on  the  applicant’s  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  The  applicant,  a  manufacturer 
of  fertilizer,  had  calculated  its  purchase 
volume  by  reviewing  accounting  records 
of  monthly  fuel  oil  P’urchases. 

Arnold  Hettich  Trucking,  10/26/88; 
RF272-74998 

On  August  22, 1988,  the  DOE  issued  a 
Decision  and  Order  granting  a  refund  of 
$2  to  Arnold  Hettich  Trucking  (HettichJ, 
Case  No.  RF272-37526. /.  IV.  Millane,  et 

al.,  17  DOE  H _ (Case  Nos.  RF  272- 

37400,  et  al.  (August  22, 1988J.  The 
Appendix  to  this  Decision  &  Order  listed 
erroneous  gallonage  and  refund  figures 
for  Hettich.  Accordingly,  to  remedy  the 
situation,  the  DOE  issued  a 
Supplemental  Order  granting  Hettich  an 
additional  refund  of  $12. 

Atlantic  Richfield  Company /Brinkerhoff 
Seed  Farm  Inc.,  et  ai,  10/25/88; 
RF304-330  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  fifty-nine  Applications  for 
Refund  filed  by  55  claimants  from  a 
consent  order  fund  made  available  by 
Atlantic  Richfield  Company.  As 
resellers/retailer  applying  for  small 
claims  refunds,  those  who  have  elected 
to  limit  their  refunds  to  $5,000,  and  end- 
users,  these  firms  were  presumed  to 
have  been  injured.  The  DOE  concluded 


that  the  firms  should  receive  refunds 
totaling  $84,045,  representing  $66,935  in 
principal  and  $17,110  in  accrued  interest. 

Bowers  Shell  Service,  et  al.,  10/26/88; 
RF272-13154  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  nine  claimants  in  the  crude  oil 
special  refund  proceeding.  'The  nine 
applicants,  who  were  resellers  of 
petroleum  products,  failed  to 
demonstrate  that  they  were  injured  by 
alleged  crude  oil  overcharges. 
Accordingly,  all  nine  applications  were 
denied. 

Broadway  Bus  Owner’s  Association,  10/ 
26/88;  RF272-9386 

The  OHA  issued  a  Decision  and 
Order  denying  a  crude  oil  refund 
application  filed  by  the  Broadway  Bus 
Owner’s  Association.  The  applicant  had 
previously  waived  its  rights  to  receive 
Subpart  V  refunds,  in  order  to  receive  a 
refund  from  the  Retailer’s  Escrow 
established  under  the  Stripper  Well 
Settlement. 

Charter  Co./Louisiana,  10/26/88;  RQ^3- 
440 

On  July  15, 1988,  the  OHA  issued  a 
Decision  denying  Louisiana  the  use  of 
second-stage  refund  monies  for  certain 
scientific  research  projects  because  they 
were  judged  to  be  insufficiently 
restitutionary  to  injured  consumers  of 
petroleum  products.  See  Palo  Pinto  Oil  Sr 
Gas/Louisiana,  17  DOE  ^  85,602  (1988J. 

In  that  Decision,  the  case  number 
pertaining  to  the  Charter  Co.  funds, 
RQ23-440  had  been  inadvertently 
omitted.  Accordingly,  for  administrative 
purposes,  the  DOE  issued  a  separate 
Decision  and  Order  denying  Case  No. 
RQ23-440. 

City  of  Lubbock,  Lubbock  Power  and 
Light,  10/26/88;  RF272-10447, 
RF272-75002 

The  DOE  issued  a  Decision  and  Order 
granting  two  Applications  for  Refund 
from  crude  oil  overcharge  funds.  The 
applicants,  a  City  and  its  municipally 
owned  electric  utility,  both  were  end- 
users  of  petroleum  products.  Both 
applicants  met  the  eligibility 
requirements  for  a  refund  by  supplying 
reasonable  estimates  of  their  purchase 
volumes  of  refined  petroleum  products 
during  the  period  of  crude  oil  price 
control.  In  addition,  the  utility  submitted 
the  required  certification  that  it  would 
notify  its  applicable  regulatory  agency 
of  any  refund  it  receives  in  these 
proceedings,  and  that  it  will  pass 
through  the  entirety  of  its  refunds  to  its 
customers.  Both  applicants  therefore 
were  entitled  to  their  full  volumetric 
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share  of  available  crude  oil  monies.  The 
total  refund  granted  in  this  Decision  is 
$3,451. 

County  of  Alameda,  et  al,  10/27/88; 

RF272-30401  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  15  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1983,  through  January  27, 

1981.  Each  applicant  used  petroleum 
products  for  various  activities  including 
farming,  manufacturing,  and  heating 
public  and  private  school  facilities,  and 
each  determined  its  volume  claim  either 
by  consulting  actual  purchase  records  or 
by  reasonably  estimating  its 
consumption.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  by  the  DOE  to 
have  been  injured.  The  sum  of  the 
refunds  granted  in  this  decision  is 
$6,581.  All  of  the  claimants  will  be 
eligible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 

Exxon  Corporation/Bells  Road  Exxon, 
et  al.,  10/27/88:  RF307-247  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  23  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  Corporation  and  was  either  a 
reseller  whose  allocable  share  is  less 
than  $5,000  or  an  end-user  of  Exxon 
products.  The  DOE  determined  that 
each  applicant  was  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $14,575  ($12329  principal 
plus  $1,746  interest). 

Exxon  Corporation/Brooksburg  Service 
Station,  et  al.,  10/26/88;  RF307-2600 
et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refimd  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$48,269  ($42,492  principal  plus  $5,777 
interest). 

Exxon  Corporation/Gray’s  Store,  10/ 
27/88;  RF307-622a 

The  DOE  issued  a  Supplemental 
Order  to  Gray's  Store  (Gray's),  an 
applicant  granted  a  refund  in  Exxon 
Corp./Canton  Village  Exxon  18  DOE 


_ Case  No.  RF307- _ (October 

13, 1988).  The  refund  approved  for 
Gray's  in  Case  No.  RF307-1146  was 
calculated  using  an  incorrect  volume  of 
refined  petroleum  products.  The  correct 
purchase  volume  upon  which  to 
calculate  Gray's  refund  was  2,397,526 
gallons.  Since  a  Treasury  check  for  the 
original  refund  had  not  yet  been  issued, 
the  DOE  rescinded  the  prior  decision 
and  granted  Gray's  the  correct  refund 
amount  of  $681  ($599  in  principal  and 
$82  in  interest). 

Exxon  Corporation/H.  W.  Baker,  et  al., 
10/28/88;  RF307-1837  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  13  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refimd  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $8,591 
($7,563  principal  plus  $1,028  interest). 

Exxon  Corporation /Larry’s  Exxon 
Service  Center,  et  al,  10/26/88; 
RF307-411  et  al 

The  DOE  issued  a  Decision  and  Order 
concerning  49  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  E)ecision  is 
$55,210  ($48,600  principal  plus  $6,610 
interest). 

Exxon  Corporation/Onslow  County 
Board  of  Education,  et  al,  10/26/88, 
RF307-1601  et  al 

The  DOE  issued  a  Decision  and  Order 
concerning  33  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$24,906  ($21,925  principal  plus  $2,981 
interest). 

Exxon  Corporation/Sebago  Lake  Exxon, 
et  al,  10/26/88,  RF307-1342  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  36  Applications  for  Refund 


filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
&(xon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refimd  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$31,042  ($27,328  principal  plus  $3,716 
interest). 

Exxon  Corporation/Spalding  Gas  Inc., 
et  al,  10/28/88,  RF307-109  et  al 

The  DOE  issued  a  Decision  and  Order 
concerning  14  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$15,188  ($13,369  principal  plus  $1,819 
interest). 

Getty  Oil  Company /Atchison,  Topeka 
and  Santa  Fe  Railroad  Company, 
10/26/88,  RR265-1 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  of  a  refund  granted  to 
the  Atchison,  Topeka  and  Santa  Fe 
Railroad  Company  (ATSF)  in  the  Getty 
Oil  Company  (Getty)  special  refund 
proceeding.  On  June  19, 1987,  ATSF  was 
granted  a  volumetric  refund  of  $40,936 
based  upon  purchases  of  13,573,005 
gallons  of  No.  2  diesel  fuel  from  Getty. 
See  Getty  Oil  Co./John  Walston,  16 
DOE  \  85,151  (1987).  In  its  Motion  for 
Reconsideration,  ATSF  attempted  to 
rebut  the  volumetric  refund  presumption 
in  order  to  receive  a  larger  refund  by 
claiming  that  it  has  been 
disproportionately  overcharged  by  Getty 
because  it  had  been  placed  in  an 
incorrect  class  of  purchaser. 

The  DOE  rejected  the  claim  that  ATSF 
had  been  placed  in  an  incorrect  class  of 
purchaser.  ATSF  purchased  product 
from  Getty  from  July  1, 1971  through  July 
30, 1972,  and  did  not  resume  purchasing 
from  Getty  until  October  1973.  The  DOE 
found  that  since  the  firm  did  not 
purchase  from  Getty  on  May  15, 1973, 
the  base  oate  for  pricing  purposes  under 
the  Mandatory  Petroleum  Price 
Regulations,  ATSF  was  not  in  any 
established  class  of  purchaser  when  it 
resumed  its  purchasing  relationship  with 
Getty  in  October  1973.  Under  such 
circumstances,  Getty  was  required  by 
the  regulations  to  place  ATSF  in  the 
most  similar  existing  class  of  purchaser. 
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Since  ATSF  was  unable  to  submit  any 
credible  evidence  to  the  contrary,  the 
DOE  did  not  accept  the  Hrm’s  claim  that 
Getty  violated  the  Mandatory  Petroleum 
Price  Regulations  in  its  class  of 
purchaser  treatment  of  ATSF. 

Accordingly,  ATSFs  Motion  for 
Reconsideration  in  the  Getty  proceeding 
was  denied. 

GuJf  Oil  Corporation/City  of  Moultrie, 
et  al..  10/28/88,  RF300-1000,  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  53  Applications  for  Refund 
filed  in  the  Gulf  Oil  Corporation  special 
refund  proceeding.  Twenty-four  of  the 
applicants  are  end-users.  Each  of  the 
end-users  was  found  eligible  to  receive 
a  refund  equal  to  its  full  allocable  share 
under  the  end-user  presumption  of 
injury.  Twenty-nine  of  the  53  applicants 
are  retailers.  Each  of  the  retailers 
claimed  a  refund  or  less  than  $5,000. 
Therefore,  under  the  small  claims 
presumption,  each  retailer  was  found 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share  without  having  to 
provide  a  detailed  demonstration  of 
injury.  The  sum  of  the  refunds  granted  in 
this  Decision,  which  includes  both 
principal  and  interest,  is  $72,807. 

Gulf  Oil  Corporation/Clark's  Gulf 

Service,  et  al,  10/27/88,  RF300-6401 
etal 

The  DOE  issued  a  Decision  and  Order 
concerning  100  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$157,466. 

Gulf  Oil  Corporation/Lewis  Oil 

Company,  Inc.  10/28/88.  RF300-866 
The  DOE  issued  a  Decision  and  Order 
dismissing  Lewis  Oil  Company's 
Application  for  Refund  in  the  Gulf  Oil 
Corporation  refund  proceeding.  Lewis 
was  a  wholly-owned  subsidiary  of  Gulf 
during  the  consent  order  period,  and 
granting  a  refund  to  a  subsidiary  of  a 
consent  order  firm  would  be  clearly 
contrary  to  the  restitutionary  purposes 
of  a  special  refund  proceeding. 
Accordingly,  the  DOE  dismissed  Lewis’ 
Application  for  Refund  in  the  Gulf 
refund  proceeding. 

March!,  Inc.,  et  al,  10/25/88,  RF272- 
8239  et  al 

The  DOE  issued  a  Decision  and  Order 
denying  refund  to  seven  applicants  in 
the  crude  oil  Subpart  V  proceeding.  All 
seven  applicants  were  retailers  of 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 

1981.  Because  none  of  the  applicants 
demonstrated  that  they  were  injured  due 


to  the  crude  oil  overchages,  they  were 
found  ineligible  for  crude  oil  refunds. 
Accordingly,  their  Applications  for 
Refund  were  denied. 

Mobil  Oil  Corp. /Atlantic  Richfield 
Company,  10/25/88,  RF225-9577, 
RF225-9578,  RF225-9579,  RF225- 
9580 

The  DOE  issued  a  Decision  and  Order 
partially  granting  an  Application  for 
Refund  filed  by  Atlantic  Richfield 
Company  (ARCO)  in  the  Mobil  Oil  Corp. 
special  refund  proceeding.  Mobil  Oil 
Corp.,  13  DOE  Jj  85,339  (1985)  [Mobil]. 
ARCO,  a  major,  integrated  refiner, 
claimed  a  refund  based  on  its  purchases 
of  5,395,094  gallons  of  propane  and 
643,286  gallons  of  commercial  butane 
from  Mobil  during  the  consent  order 
period.  An  analysis  of  purchase  invoices 
submitted  by  ARCO  indicated  that  the 
firm  obtained  4,089,582  gallons  of  the 
propane  included  in  its  claim  through 
spot  purchases  from  Mobil.  ARCO  did 
not  attempt  to  rebut  the  presumption  of 
non-injury  with  regard  to  those 
purchases.  Accordingly,  the  DOE  denied 
that  portion  of  the  firm’s  claim.  The 
remaining  1,948,798  gallons  of  product 
included  in  ARCO  claim  were 
purchased  from  Mobil  pursuant  to  long¬ 
term  contracts.  Under  the  small  claims 
presumption  established  in  Mobil  the 
DOE  granted  ARCO  a  refund  of  $980, 
representing  $783  in  principal  and  $197 
in  interest,  on  those  purchases. 

Mobil  Oil  Corp./Frontier  Petroleum 
Company,  10/26/88,  RF225-10003, 
RF225-10004,  RF225-10005 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Frontier  Petroleum  Company,  Inc.  in 
the  Mobil  Oil  Corp.  special  refund 
proceeding.  Mobil  Oil  Corp.,  13  DOE 
85,339  (1985)  [Mobil].  Frontier,  a 
reseller  of  refined  petroleum  products, 
claimed  a  refund  based  on  its  purchases 
of  middle  distillates  and  residual  fuel  oil 
from  Mobil  during  the  consent  order 
period.  The  firm’s  volumetric  share  of 
the  Mobil  consent  order  funds  was 
$63,653.  In  support  of  the  Frontier  claim, 
the  firm’s  president  submitted  an 
affidavit  in  which  he  stated  the  level  of 
Frontier’s  cost  banks  at  the  end  of  the 
banking  period.  Noting  the  absence  of 
other  types  of  supporting 
documentation,  the  DOE  concluded  that 
the  affidavit  was  unacceptable  evidence 
of  the  level  of  Frontier’s  cost  banks. 
Consequently,  the  DOE  limited 
Frontier’s  refund  to  the  small  claims 
threshold  established  in  Mobil  The  total 
refund  granted  to  Frontier  was  $6,256, 
representing  $5,000  in  principal  and 
$1,256  in  accrued  interest 


Mobile  Oil  Corp./Priebe  Oil  Company, 
10/26/88,  RF225-9027,  RF225-9028 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Priebe  Oil  Company  in  the  Mobil  Oil 
Corp.  special  refund  proceeding.  Mobil 
Oil  Corp.,  13  DOE  85,339  (1985).  Priebe, 
a  retailer  of  refined  petroleum  products, 
claimed  a  refund  based  on  its  purchases 
of  Mobile  motor  gasoline  and  middle 
distillates  during  the  period  January  1, 
1973  through  January  27, 1981.  After 
discounting  the  gallons  of  products  that 
Priebe  purchased  outside  the  relevant 
refund  periods,  the  DOE  granted  Priebe 
a  presumption-level  refund  of  $5,952  in 
principal  on  its  motor  gasoline 
purchases.  Priebe  did  not  attempt  to 
demonstrate  that  it  was  injured  by  its 
purchases  of  Mobile  middle  distillates. 
Because  the  firm’s  motor  gasoline  refund 
was  greater  than  the  $5,000  small  claims 
threshold  established  in  Mobil  the  DOE 
denied  the  distillate  portion  of  Priebe’s 
claim.  The  total  refund  granted  to  Priebe 
was  $7,447,  representing  $5,952  in 
principal  and  $1,495  in  interest. 

Norwich  University,  et  al,  10/26/88, 
RF272-74997 

On  October  12, 1988,  the  DOE  issued  a 
Decision  granting  six  Applications  for 
Refund  in  the  Subpart  V  crude  oil  refund 
proceedings.  Norwich  University,  et  al, 

17  DOE  f _ (October  12, 1988) 

(Case  Nos.  RF272-1895,  et  al]  Both  the 
total  gallonage  approved  and  total 
refund  amount  approved  in  that 
Decision  were  incorrect.  The  total 
gallonage  approved  should  have  been 
29,809,720  gallons,  and  the  total  refund 
approved  should  have  been  $5,961. 
However,  the  individual  refund  and 
gallonage  figures  were  correctly  shown 
elsewhere  in  the  decision.  This 
supplemental  order  granted  no 
additional  refunds. 

Raymond  W.  Stehno,  10/26/88,  RF272- 
10587 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Raymond  W.  Stehno,  a  purchaser  of 
refined  petroleum  products,  in  the 
Subpart  V  Crude  Oil  refund  proceeding. 
Stehno  was  found  to  be  eligible  for  a 
refund  based  on  an  estimated  purchase 
volume  of  247,015  gallons.  The  total 
refund  approved  in  this  Decision  was 
$49. 

Standard  Oil  Co.  (Indiana)/South 
Dakota  Belridge  Oil  Co./South 
Dakota  Standard  Oil  Co.  (Indiana)/ 
South  Dakota,  10/28/88,  RM21-130 
RM8-131 RF251-134 

The  DOE  issued  a  Decision  and  Order 
approving  the  Motion  for  Modification 
filed  by  the  State  of  South  Dakota  in  the 
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Standard  Oil  Co.  (Indiana]  and  Belridge 
Special  Refund  Proceedings.  South 
Dakota  requested  permission  to  modify 
its  $16,454  automatic  set-back 
thermostat  rebate  program  to  include 
homes  and  businesses  heated  by 
propane  as  well  as  those  heated  by  fuel 
oil.  The  DOE  approved  the  new  program 
because  it  would  reach  more  injured 


consumers  than  the  original,  and  would 
provide  substantial  incentives  to  save 
energy  costs  in  the  future. 

Wayne’s  Chevron  Service,  et  aJ.,  10/27/ 
88,  RF272-60258  et  al. 

The  DOE  issued  a  Decision  and  Order 
denying  eight  Applications  for  Refund 
filed  in  connection  with  the  Subpart  V 


crude  oil  refund  proceedings.  Each 
applicant  was  reseller  or  retailer  during 
the  period  August  19, 1973  through 
January  27, 1981.  Because  none  of  the 
applicants  demonstrated  that  they  were 
injured  due  to  the  crude  oil  overcharges, 
they  were  ineligible  for  a  crude  oil 
refund. 


Crude  Oil  End-Users 


[The  Office  of  Hearings  and  Appeals  granted  crude  oil  overcharge  refunds  to  erxf-user  applicants  in  the  foltowtng  Decisions  and  Orders:] 


Name 


Cheyenne  County  Highway  Department  et  al . 

Copley  Hospital.  Inc.  et  aL . . . . 

James  T.  J^son  et  al . 

Lapeer  Community  Schools  et  al . 

Marvin  A.  Mattson  et  al . 

Robert  M.  Olson  et  al . . . 

Salem  Coca-Cola  Bottling  Company  et  al . 

William  D.  Greathouse  et  al . 


Case  No. 

Date 

No.  of 
Applicants 

Total 

Refund 

RF272-16400 

10/26/88 

48 

$17,313 

RF272-14011 

10/26/88 

15 

15.430 

RF272-14416 

10/28/88 

57 

13,383 

RF272-15316 

10/26/88 

77 

27,759 

RF272-14205 

10/26/88 

29 

4,333 

RF272-9270 

10/27/88 

50 

1,781 

RF272-30506 

10/26/68 

45 

9.381 

RF272-31010 

10/28/68 

49 

14,406 

Dismissals 

The  following  submissions  where 
dismissed: 

Name  and  Case  No. 

Adkins  Gulf  Service;  RF3OO-7061 
Admiral  Cruises,  Inc.;  RF272-63889 
Armour  Oil  Co.;  RF300-10368 
Associated  Electric  Cooperative,  Inc.;  RF272- 
55079 

Aviritt  Express;  RF300-9858 

B. N.M..  Inc.;  RF300-9435 
B&H  Corp.;  RF265-273g 

Barney  Rogers  Dirt  Contractor;  RF272-67781 
Bloomingdale’s  Dist.  Center,  RF272-47507 
Bob's  Service  Station;  RF307-4991 
Burlington  Realty;  RF272-74477 

C. H.  Sorensen  &  Sonner  A/S;  RF272-43834 
C.W.  Peacock;  RF300-9441 

-  Campbell  Kxty-Six  Express;  RF272-69182 
Canal  and  Broad  Gulf;  RF300-10200 
Canal  and  Scott  Gulf  Service;  RF300-7186 
Canatella’s  Gulf;  RF300-10199 
Chesapeake  &  Potomac  Telephone;  RF272- 
67190 

City  of  Miami  Beach;  RF272-51968 
Colonial  Tank  Transport;  RF272-671P1 
Colvins  Glass  Shop;  RF300-B443 
Comer  Oil  Co.;  RF300-3782 
Container  Transport;  RF272-67193 
County  of  Riverside;  RF272-73033 
Curtis  Beard  Service,  Ina;  RF300-2686 
Dees  Automotive  Service;  RF300-9448 
Dick  Walker  Gulf  Service;  RF300-7275 
Dollars  Exxon  No.  #2;  RF307-3980 
E&M  Exxon;  RF307-175 
Ed  Beck’s  Exxon;  RF307-246 
Empire  Gas  Corp.;  RF300-10243 
Evezich  Oil  Co.;  RF300-^51 
Film  Transit  Inc.;  RF272-69216 
Francis  Ciampi/Ciampi’s  Holiday  Gulf; 
RF300-8243 

Fredonia  Coop  Oil;  RF272-60425 
G&G  Car  Wash  &  Gas;  RF300-«449 
Gamer  Wholesale;  RF300-0889 
Garrison  Gulf  Service;  RF300-163 
Golden  Flake  Snack  Foods,  Inc.;  RF300-9655 
Herman’s  Service  Station;  RF300-9458 


Hicks  Plaza,  Inc.;  RF300-S459 
Horn’s  Motor  Express;  RF272-67297 
nr  Continental  Baking  Co.;  RF272-67298 
Jack’s  Service  Center;  RF300-9466 
Jefferson  County  Highway  Department; 

RF300-10118 

Lodi  Truck  Service.  Inc.;  RF272-67299 
Louis  J.  Kennedy  Trucking;  RF272-67300 
Lykes  Brothers  Steamship  Co.;  RF272-65096 
Lyke  Brothers  Steamship  Co.;  RF300-8448 
Marsh’s  APCO;  RFSICMO 
McLean  Trucking  Co.;  RF300-6481 
Mercury  Aviation  Companies;  RF300-9483 
Miller’s  Gulf  Service;  RF3OO-01OO 
Minoletti  Farms;  RF272-67772 
Modem  Oil  Company,  Inc.;  RF300-9485 
Monarch  Gas  Co.;  RF265-2735 
Needham  Gulf  Service  Center;  RF300-10175 
Oy  Henry  Nielsen  Ab;  RF272-63890 
P.  Wajer  &  Sons  Express;  RF306-9491 
Pittsboro  Gulf  Service;  RF300-6106 
Poole  Tmck  Line,  Iim.;  RF272-67303 
Potomac  Electric  Co.;  RF272-87304 
R.W.  McKinney  Co.;  RF272-43743 
Raleigh  Plaza  Gulf;  RF300-8947 
Ralph  C.  Uzzle;  RF300-9498 
Rego  Stan  Maintenance  Corp4  RF272-54363 
Richard  F.  Wilcoxon,  RF300-6602 
Robert  C.  Senko;  RF300-10580 
Rogue  River  Paving;  RF272-47862 
Ryder  System,  Ina;  RF300-9862 
Skaamp  Shipping  Corp.;  RF272-63888 
Smiser  Freight  Service;  RF272-67305 
Smiser  Freight  Service;  RF272-67306 
Smith’s  Transfer  Corp.;  RF272-fl7307 
South  Mountain  Restoration  Center;  RF304- 
2032 

St.  Johnsbury  Tmcking  Co.;  RF272-67308 
State  of  North  Carolina;  RF272-67310 
Swift  Independent  Packing  Co.;  RF300-9702 
Tananka  Brothers;  RF272-64924 
Tayton  Freight  System;  RF272-^7311 
Ted’s  Westwood  Exxon;  RF307-1784 
Textron  Lycoming,  Inc.;  RF272-090e9 
The  Henley-Lundgren  Co.;  RF272-67893 
Torres  Gulf;  RF300-10279 
Trucking  ventures  Associates;  RF272-15418— 
RF272-16005 


University  of  Maine  at  Farmington’s;  RF272- 
14543 

Waldensain  Bakeries,  Ina;  RF272-67312 
Welliver  Brothers;  RF272-29655 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20565, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  Hiey  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
December  20, 1988. 

[FR  Doc.  88-29655  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  SSSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3497-91 

EPA  List  Of  Facilities  Prohibited  From 
Receiving  Government  Contracts 

agency:  Environmental  Protection 
Agency. 

action:  EPA  list  of  facilities  prohibited 
from  receiving  Government  contracts 
Under  40  CFR  Part  15. 

summary:  40  CFR  15.40  requires  the 
Environmental  Protection  Agency  (EPAJ 
to  publish  in  the  Federal  Register  semi¬ 
annually  a  list  of  all  persons  and 
facilities  prohibited  under  40  CFR  Part 
15  from  receiving  federal  government 


52234 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday,  December  27,  1988  /  Notices 


contracts,  grants,  loans,  subcontracts, 
subgrants,  or  subloans.  The  following 
list  contains  the  names  and  locations  of 
the  prohibited  facilities,  as  well  as  the 
dates  they  were  placed  on  the  list  and 
the  effective  date  of  each  listing. 
date:  This  list  is  current  as  of  December 
27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alex  Varela,  Listing  Official,  Office  of 
Enforcement  and  Compliance 
Monitoring,  Environmental  Protection 
Agency,  Rm.  112  NE  Mall  (LE-130A),  401 
M  Street,  SW.,  Washington,  DC  20460. 
Telephone  (202)  475-8777. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  306  of  the  Clean  Air  Act  (42 
U.S.C.  1857  et  seq.,  as  amended  by  Pub. 
L.  91-604],  section  508  of  the  Clean 
Water  Act  (33  U.S.C.1251  et  seq.,  as 
amended  by  Pub.  L  92-500),  and  E.O. 
11738,  EPA  has  been  authorized  to 
provide  certain  prohibitions  and 
requirements  concerning  the 
administration  of  the  Clean  Air  Act  and 
the  Clean  Water  Act  with  respect  to 
federal  contracts,  grants,  loans, 
subcontracts,  subgrants,  and  subloans. 
On  April  16, 1975,  regulations 
implementing  the  requirements  of  the 
statutes  and  the  Executive  Order  were 
promulgated  in  the  Federal  Register  (see 
40  CFR  Part  15, 40  FR 17124,  April  16, 
1975,  as  amended  at  44  FR  6911, 
February  5, 1979).  On  September  5, 1985, 
revisions  to  those  regulations  were 
promulgated  in  the  Federal  Register  (see 
50  FR  36188,  September  5, 1985).  The 
regulations  provide  for  the 
establishment  of  a  List  of  Violating 
Facilities  which  reflects  those  facilities 
ineligible  for  use  in  nonexempt  federal 
contracts,  grants,  loans,  subcontracts, 
subgrants,  or  subloans. 

The  List  of  Violating  Facilities  is 
comprised  of  two  sublists.  Sublist  1, 
mandatory  listing  (40  CFR  15.10], 
includes  those  facilities  listed  on  the 
basis  of  a  conviction  under  section 
113(c)(1)  of  the  Clean  Air  Act  or  Section 
309(c)  of  the  Clean  Water  Act.  Sublist  2, 
discretionary  listing  (40  CFR  15.11), 
includes  those  facilities  listed  on  the 
basis  of  continuing  or  recurring 
noncompliance  with  clean  air  or  clean 
water  standards,  and: 

1.  A  conviction  by  a  federal  court 
under  section  113(c)(2]  of  the  Clean  Air 
Act,  or 

2.  Any  injunction,  order,  judgment, 
decree  (including  consent  decrees],  or 
other  form  of  civil  ruling  by  a  federal, 
state  or  local  court  issued  as  a  result  of 
noncompliance  with  clean  air  or  water 
standards,  or 

3.  A  conviction  by  a  state  or  local 
court  of  a  criminal  offense  on  the  basis 


of  noncompliance  with  clean  air 
standards  or  clean  water  standards,  or 

4.  Violation  of  an  administrative  order 
issued  under  sections  113(a),  113(d],  167, 
or  303  of  the  Clean  Air  Act  or  section 
309(a)  of  the  Clean  Water  Act,  or 

5.  A  Notice  of  Noncompliance  issued 
by  EPA  under  section  120  of  the  Clean 
Air  Act,  or 

6.  An  enforcement  action  filed  by  EPA 
in  federal  court  imder  sections  113(b), 

167,  204,  205,  or  211  of  the  Clean  Air  Act 
or  section  309(b]  of  the  Clean  Water  Act 
due  to  noncompliance  with  clean  air  or 
water  standards. 

This  Notice  reflects: 

•  The  removal  of  the  Will  and 
Baumer,  Inc.,  Liverpool,  NY,  facility 
from  Sublist  1  of  the  List  of  Violating 
Facilities.  The  Will  and  Baumer  facility 
was  added  to  the  List  of  Violating 
Facilities  on  June  10, 1986,  based  on  a 
conviction  obtained  against  the 
company  under  section  309(c)(1)  of  the 
Clean  Water  Act. 

Pursuant  to  40  CFR  15.20,  a  facility 
may  be  removed  from  Sublist  1  if  the 
Assistant  Administrator  certifies  that 
the  condition  giving  rise  to  the  listing 
has  been  corrected.  The  Assistant 
Administrator  for  Enforcement  and 
Compliance  Monitoring,  U.S. 
Environmental  Protection  Agency, 
certifies  that  the  Will  and  Baumer 
Liverpool  facility  has  corrected  the 
condition  which  gave  rise  to  listing,  and 
has  removed  the  facility  from  the  List  of 
Violating  Facilities  as  of  January  10, 

1987. 

•  The  removal  of  the  U.S.M. 
Corporation  (subsequently  Emhart 
Industries],  New  Bedford, 

Massachusetts,  facility  frt)m  Sublist  1  of 
the  List  of  Violatii^  Facilities.  The  USM 
New  Bedford  facility  was  added  to  the 
List  of  Violating  Facilities  on  December 
31, 1986,  based  upon  a  criminal 
conviction  of  violating  section  309(c)  of 
the  Clean  Water  Act.  Pursuant  to  40 
CFR  15.20,  the  Assistant  Administrator 
for  Enforcement  and  Compliance 
Monitoring,  U.S.  Environmental 
Protection  Agency,  certified  that  the 
USM  New  Bedford  facility  has  corrected 
the  condition  which  gave  rise  to  listing, 
and  has  removed  the  facility  from  the 
List  of  Violating  Facilities  as  of 
December  17, 1987. 

•  The  addition  to  and  removal  from 
sublist  1  of  the  List  of  Violating 
Facilities  of  the  Central  Valley  Water 
Reclamation  facility  of  Salt  Lake  City, 
Utah. 

This  facility  was  subject  to  Listing  on 
the  basis  of  a  criminal  conviction 
obtained  against  the  facility  under 
section  309  (c)(l]  of  the  Clean  Water 
Act.  This  facility  was  placed  on  the  List 
as  of  the  date  of  conviction.  May  31, 


1988,  and  removed  from  the  List  at  the 
same  time  on  the  basis  of  the 
determination,  by  the  Assistant 
Administrator  for  Enforcement  and 
Compliance  Monitoring,  that  the  Central 
Valley  Water  Reclamation  Board  had 
corrected,  by  the  time  the  conviction 
was  filed,  the  condition  which  gave  rise 
to  the  listing. 

•  The  removal  of  the  Johnson  & 
Towers,  Inc.,  Mount  Laurel,  New  Jersey, 
facility  from  Sublist  1  of  the  List  of 
Violating  Facilities.  The  Johnson  & 
Towers  facility  was  added  to  the  List  of 
Violating  Facilities  on  June  17, 1986, 
based  upon  a  criminal  conviction  of 
violating  section  309(c]  of  the  Clean 
Water  Act.  Pursuant  to  40  CFR  15.20,  the 
Assistant  Administrator  for 
Enforcement  and  Compliance 
Monitoring,  U.S.  Environmental 
Protection  Agency,  certified  that  the 
Johnson  &  Towers  facility  has  corrected 
the  condition  which  gave  rise  to  listing, 
and  has  removed  the  facility  from  the 
List  of  Violating  Facilities  as  of  August 
26, 1988. 

•  The  addition  of  the  Chemical 
Transfer  Company/Califomia  Tank 
Lines  facilities  of  Los  Angeles. 
California,  to  sublist  1  of  the  List  of 
Violating  Facilities.  These  facilities  are 
subject  to  Listing  on  the  basis  of  a 
criminal  conviction  obtained  against  the 
facilities  under  section  309(c)(1)  of  the 
Clean  Water  Act.  These  facilities  are 
placed  on  the  List  as  of  the  date  of 
conviction.  May  18, 1987. 

•  The  addition  of  the  Reidy  Terminal 
and  Wisconsin  Barge  Lines  facilities  in 
St.  Louis,  Missouri,  to  sublist  1  of  the 
List  of  Violating  Facilities.  These 
facilities  are  subject  to  Listing  on  the 
basis  of  a  criminal  conviction  obtained 
against  the  facilities  under  section  309 
(c)(1)  of  the  Clean  Water  Act.  This 
facility  is  placed  on  the  List  as  of  the 
date  of  conviction,  August  14, 1987. 

•  The  addition  of  the  Protex 
Industries  facility  in  Denver,  Colorado, 
to  sublist  1  of  the  List  of  Violating 
Facilities.  This  facility  is  subject  to 
Listing  on  the  basis  of  a  criminal 
conviction  obtained  against  the  facility 
under  section  309(c)(1)  of  the  Clean 
Water  Act.  This  facility  is  placed  on  the 
List  as  of  the  date  of  conviction, 
February  4, 1988. 

•  The  addition  of  Gulf  States  Oil 
Facility  in  Houston,  Texas,  to  sublist  1 
of  the  List  of  Violating  Facilities.  This 
facility  is  subject  to  Listing  on  the  basis 
of  a  criminal  conviction  obtained 
against  the  facility  under  section 
309(c)(1)  of  the  Clean  Water  Act.  This 
facility  is  placed  on  the  List  as  of  the 
date  of  conviction,  July  22, 1987. 
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•  The  addition  of  Valley  Feeds,  Inc., 
of  Van  Buren,  Arkansas,  to  sublist  1  of 
the  List  of  Violating  Facilities.  This 
facility  is  subject  to  Listing  on  the  basis 
of  a  criminal  conviction  obtained 
against  the  facility  under  section 
309(c)(1)  of  the  Clean  Water  Act.  This 
facility  is  placed  on  this  List  as  of  the 
date  of  conviction,  September  16, 1987. 

•  The  addition  of  Wilgenburg  Dairy  in 
San  Marcos,  California,  to  sublist  1  of 
the  List  of  Violating  Facilities.  This 
facility  is  subject  to  Listing  on  the  basis 
of  a  criminal  conviction  obtained 
against  the  facility  under  section 
309(c)(1)  of  the  Clean  Water  Act.  This 
facility  is  placed  on  the  List  as  of  the 
date  of  conviction,  November  16, 1987. 

•  The  addition  of  the  Colorado  River 
Sewage  Treatment  Joint  Venture  facility 
in  Phoenix,  Arizona,  to  sublist  1  of  the 
List  of  Violating  Facilities.  This  facility 
is  subject  to  Listing  on  the  basis  of  a 
criminal  conviction  obtained  against  the 
facility  under  section  309(c)(1)  of  the 
Clean  Water  Act.  This  facility  is  placed 
on  the  List  as  of  the  date  of  conviction, 
August  31, 1987. 

•  The  addition  of  the  Shenango  Steel, 
Inc.,  facility  in  Neville  Island 
(Pittsburgh),  Pennsylvania,  to  sublist  1  of 
the  List  of  Violating  Facilities.  This 
facility  is  subject  to  Listing  on  the  basis 
of  a  criminal  conviction  obtained 
against  the  facility  under  section 
309(c)(1)  of  the  Clean  Water  Act.  This 
facility  is  placed  on  the  list  as  of  the 
date  of  conviction,  March  22, 1988. 

Other  additions  to  and  deletions  from 
the  List  of  Violating  Facilities  will  be 
published  periodically  as  they  occur. 
Facilities  on  the  List  also  are  included  in 
the  General  Services  Administration’s 
"Consolidated  List  of  Debarred, 
Suspended,  and  Ineligible  Contractors." 
Subscriptions  to  this  document  may  be 
obtained  from  the  U.S.  Government 
Printing  Office,  Washington,  DC  20402, 
(202)  783-3238. 


List  of  Violating  Facilities— Continued 

Name  and  effective  date  I  Location  and  basis  for 


Hope  Resource 
Recovery,  Inc.,  Sept. 

18, 1986. 

Sea  Gleaner  Marine, 

Inc.,  Oct  6, 1986. 

Sea  Port  Bark  Supply, 

Oct  21, 1966. 

Ocean  Reef  Club,  Inc., 
Oct  22, 1986. 

Irwin  Pearlman,  Dec.  30, 
1986. 

Salvatore  C.  Williams, 

Dec.  30, 1986. 

Protex,  Inc.  Feb.  4, 1988 .. 


Reidy  Terminal/ 
Wisconsin  Barge 
Lines,  Aug.  14,  1987. 

California  Tank  Lines/ 
Chemical  Transfer  Co., 
May  18, 1967. 

Gulf  States  Oil  Co.,  July 
22,  1987. 

Colorado  River  Sewage, 
joint  venture,  Aug.  31, 
1987. 

Shenango  Steel  Co., 

Mar.  22, 1988. 

Valley  Feeds,  Inc.,  Sept 
16, 1987. 

Wilgenburg  Dairy,  Nov. 
16, 1987. 

Sublist  2:  Discretionary 
listing: 

None. 


Long  Island,  NY,  facility. 
Clean  Air  Act  sec. 
113(c)(1). 

Bellevue,  WA,  facility. 
Clean  Water  Act  sec. 
309(c)(1). 

Tacoma,  WA,  facility. 
Clean  Water  Act  sec. 
309(c)(1). 

Key  Largo,  FL,  facility. 
Clean  Water  Act  sec. 
309(c)(1). 

Pittsburgh,  PA,  facility. 
Clean  Air  Act  sec. 
113(c)(1). 

Pittsburgh,  PA,  facility. 
Clean  Air  Act  sec. 
113(c)(1). 

Denver,  CO,  facility. 
Clean  Water  Act  sec. 
309(c)(1). 

St  Louis,  MO,  facility. 
Clean  Water  Act  sec. 
309(c)(1). 

Los  Angeles,  CA,  facility. 
Clean  Water  Act  sec. 
309(c)(1). 

Houston,  TX,  facility. 
Clean  Water  Act  sec. 
309(c)(1). 

Phoenix,  AZ,  facility. 
Clean  Water  Act  sec. 
309(c)(1). 

Neville  Island,  PA, 
facility.  Clean  Water 
Act  sec.  309(c)(1). 

Van  Buren,  AR,  facility. 
Clean  Water  Act  sec. 
309(c)(1). 

San  Marcos,  CA,  facility. 
Clean  Water  Act  sec. 
309(c)(1). 


Dated:  November  30, 1988. 

Thomas  L.  Adams,  Jr., 

Assistant  Administrator  for  Enforcement  and 
Compliance  Monitaring. 

[FR  Doc.  88-29593  Filed  12-23-88;  8:45  am] 
BILLING  CODE  6560-50-M 


List  of  Violating  Facilities  [FRL-3497-8] 


Name  and  effective  date 


Location  and  basis  for 
listing 


Sublist  1:  Mandatory 
listing; 

Chemical  Formulators, 
Jan.  29, 1981. 

Waterbury  House 
Wrecking  Co.,  Dec.  19, 

1985. 

Fleischman’s  Yeast,  Inc., 
Division  of  Bums,  Philp 
and  Co.,  Ltd.,  May  14, 

1986,  effective  date  of 
listing,  Nov.  14,  1986, 
effective  date  of 
facility's  transfer  from 
Nabisco  to  Bums, 
Philp. 


Nitro,  WV,  facility.  Clean 
Water  Act  sec. 
309(c)(1). 

Waterbury,  CT,  facility. 
Clean  Air  Act  sec. 
113(c)(1). 

Sumner,  WA,  facility. 
Clean  Water  Act  sec. 
309(c)(1). 


Chesapeake  Executive  Council;  Open 
Meeting 

Under  Pub.  L.  94-263,  notice  is  hereby 
given  that  a  meeting  of  the  Chesapeake 
Executive  Council  will  be  held  at  the 
Ramada  Hotel,  901  North  Fairfax  Street, 
Alexandria,  Virginia  22314  on  January  5, 
1989.  The  meeting  will  begin  at  12:30 
p.m.  and  end  at  2:30  p.m.  Public 
notification  of  this  meeting  is  late 
because  scheduling  conflicts  of  the 
governors  precluded  an  earlier  decision. 

The  Honorable  Gerald  Baliles, 
Governor  of  the  Commonwealth  of 
Virginia,  will  convene  the  meeting  at 
12:30  p.m.  The  agenda  follows: 


•  Summary  of  1988  Achievements  by 
each  member  of  the  Executive  Council, 

•  Presentation  of  the  Progress  Report, 
Access  Guide,  and  Development  Policies 
and  Guidelines, 

•  Endorsement  of  the  December  1988 
Commitments  from  the  1987  Chesapeake 
Bay  Agreement  and  signing  of 
Agreement  Commitments, 

•  Presentation  of  the  Year  2020  Panel 
Report  by  the  Panel  Chairman,  Robert 
Gray, 

•  Recommendations  from  the 
Advisory  Committees  to  the  Executive 
Council, 

— Local  Government  Advisory 
Committee,  Gerald  Hyland 

— Citizens  Advisory  Committee, 
Gerald  McCarthy 

— Scientific  and  Technical  Advisory 
Committee,  Maurice  Lynch 

•  Election  of  Chairman,  and  Approval 
of  the  1989  Chesapeake  Bay  Agenda 

The  meeting  is  open  to  the  public; 
however,  seating  is  limited.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  additional  information  should 
contact  Mr.  Charles  S.  Spooner, 

Director,  Chesapeake  Bay  Liaison  Office 
(301)  266-6873. 

Patricia  Bonner, 

Acting  Director,  Chesapeake  Bay  Liaison 
Office. 

[FR  Doc.  88-29592  Filed  12-23-88;  8:45  am] 
BILUNQ  CODE  6560-S(M« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  {44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0161. 

Title:  National  Fire  Incident  Reporting 
System  (NFIRSJ. 

Abstract:  The  National  Fire  Incident 
Reporting  System  (NFIRS)  Data  is  used 
at  the  local.  State  and  Federal  level,  as  a 
"standard”  method  of  collecting 
information  of  fire  incidents,  which  is  in 
turn  employed  to  quantify  the  National 
Experience  and  to  formulate 
intervention  strategies  which  target  loss 
reduction  from  fire. 

Type  of  Respondents:  State  or  Local 
Governments,  Non-profit  institutions. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  243,720. 
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Number  of  Respondents:  13,540. 

Estimated  Average  Burden  Hours  Per 
Response:  4. 

Frequency  of  Response:  On  occasion; 
Quarterly;  Annually. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624,  500 
C  Street,  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picoult, 
(202)  395-7231,  Office  of  Management 
and  Budget,  3235  NEOB,  Washington, 
DC  20503  within  two  weeks  of  this 
notice. 

Date;  December  19, 1988. 

Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support. 

FR  Doc.  88-29576  Filed  12-23-68;  8.45  am) 
ntuNG  CODE  eris-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Removal  of  Reservation  of  Authority 
Concerning  Section  218(s)  of  the 
Social  Security  Act 

The  Secretary  of  Health  and  Human 
Services  (the  Secretary)  has  the 
authority  under  section  218(s)  of  the 
Social  Security  Act  (the  Act),  as  in  effect 
prior  to  the  enactment  of  section  9002  of 
Pub.  L  No.  99-509  (the  Omnibus  Budget 
Reconciliation  Act  of  1986),  to  review  an 
appeal  filed  by  a  State  *  concerning  an 
assessment  of  an  amount  due  by  the 
State,  a  disallowance  of  the  State’s 
claim  for  a  credit  or  refund  of  an 
overpayment,  or  an  allowance  to  the 
State  of  a  credit  or  refund  of  an 
overpayment.  These  decisions  arise 
under  the  agreement  between  the  State 
and  the  Secretary,  under  section  218  of 
the  Act,  providing  for  Social  Security 
coverage  of  specified  State  and  local 
Government  employees.  Under  section 
218(s),  the  Secretary  also  has  authority 
to  allow  additional  time  for  the  State  to 
file  the  request  for  review.  On  the  basis 
of  evidence  obtained  by,  or  submitted 
to,  the  Secretary,  the  Secretary  shall 
render  a  decision  affirming,  modifying  or 
reversing  the  assessment,  disallowance 
or  allowance  being  appealed  by  the 
State. 


’  For  purposes  of  section  218  of  the  Act.  an 
interstate  instrumentality  is  treated,  to  the  extent 
practicable,  as  a  “State." 


On  April  16, 1968  (33  FR  5836-37),  the 
authority  and  responsibility  conferred 
upon  the  Secretary  by  section  218(s)  was 
delegated  to  the  Commissioner  of  Social 
Security  (the  Commissioner),  with  the 
reservation  that  section  218(s)  review 
authority  shall  be  exercised  only  by  the 
Commissioner.  Notwithstanding  this 
limitation  pertaining  to  section  218(s) 
review  authority,  the  Commissioner  was 
authorized  to  redelegate,  without 
restriction,  the  authority  to  grant 
extensions  of  time  to  a  State  for  filing 
additional  information  or  argument  in 
cormection  with  a  request  for  review 
under  section  218(s).  On  February  3, 

1981,  the  then  Acting  Commissioner 
redelegated  authority  for  granting  such 
extensions  to  appropriate  Social 
Security  Administration  (SSA) 
management  positions. 

It  has  been  found  that  the  reservation 
against  redelegation  of  section  218(s) 
review  authority  is  not  in  the  best 
interests  of  the  timely,  economical  and 
effective  management  and 
administration  of  the  section  218{s) 
appeals  process.  For  this  reason,  I 
hereby  remove  the  reservation  of 
authority  under  which  the  authority 
conferred  by  section  218(s)  shall  be 
exercised  only  by  the  Commissioner. 

The  removal  of  this  reservation  of 
authority  is  effective  on  the  date  that  it 
is  published  in  the  Federal  Register. 
With  the  removal  of  this  reservation,  the 
Commissioner  is  authorized,  under  the 
delegations  of  authority  published  on 
April  16, 1968  (33  FR  5835-37),  to 
redelegate  to  appropriate  SSA  positions 
the  authority  to  review  and  decide  an 
appeal  filed  by  a  State  pursuant  to 
section  218(s)  of  the  Act. 

Dated:  November  28, 1988. 

Otis  R.  Bowen, 

Secretary. 

[FR  Doc.  86-29580  Filed  12-23-68;  8:45  am) 
BILLING  CODE  4190-11-M 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Coordinating  Center  for  Collaborative 
Studies  on  the  Genetics  of  Alcoholism 

AGENCY:  National  Institute  on  Alcohol 
Abuse  and  Alcoholism. 

ACTION:  Notice  of  limited  eligibility. 


SUMMARY:  The  National  Institute  on 
Alcohol  Abuse  and  Alcoholism 
(NIAAA)  is  soliciting  applications  for  a 
multisite,  multidisciplinary  collaborative 
study  to  identify  the  genes  which 
influence  the  predisposition  to 
alcoholism.  This  collaborative  genetic 


study  of  alcoholics  and  their  relatives 
will  involve  the  acquisition  of 
immortalized  lymphocytes  or  DNA  for 
analysis  of  genetic  markers  and 
mapping  studies,  and  support 
investigations  of  the  association  of 
potential  genetic  and  phenotypic 
markers  with  the  expression  of  the 
alcoholic  phenotype(s)  within  the 
families  being  studied. 

The  NIAAA  FY  1989  appropriation 
includes  $3,500,000  to  begin  this 
multiphasic  study,  using  the  cooperative 
agreement  as  the  support  mechanism.  It 
is  anticipated  that  NIAAA  will  have  a 
substantial  programmatic  involvement 
in  this  collaborative  project  and 
scientific  input  both  in  the  planning  and 
in  the  conduct  of  the  study.  The  awards 
will  be  made  under  the  authority  of 
section  301  of  the  Public  Health  Service 
Act  (42  use  241),  and  the  Catalog  of 
Domestic  Assistance  Number  is  13.273. 
The  study  will  involve  the  cooperation 
of  scientists  from  (1)  a  single 
Coordinating  Center,  (2)  multiple 
Extramural  Research  Groups,  (3)  an 
NIAAA  Intramural  Research  Group,  and 
(4)  the  NIAAA  Extramural  Program. 

This  study  will  have  an  approximate 
total  duration  of  5  years. 

A  Coordinating  Center  will  be  needed 
to  provide  overall  study  coordination 
and  management;  development, 
refinement,  testing  and/or  training  in 
common  diagnostic  protocols,  as 
required;  a  DNA  and  cell  repository;  a 
common  data  repository;  data  analysis 
capabilities;  and  executive  secretariat 
functions.  The  Coordinating  Center  may 
involve  a  single  institution  or  a  multi¬ 
institution  collaboration. 

Applications  for  the  Coordinating 
Center  will  be  accepted  only  from 
domestic  institutions,  because  it  would 
be  logistically  very  difficult  for  a  foreign 
institution  to  perform  the  coordinating 
functions  requested  from  the  Center  and 
to  manage  the  six  meetings  of  the 
Steering  Committee  planned  for  the  first 
year  of  the  project.  Furthermore,  the 
policies  regulating  the  international 
shipment  of  biological  samples  are  in 
some  instances  very  restrictive,  which 
would  seriously  hinder  the 
establishment  of  a  lymphocyte 
repository  and  handling  of  the 
recombinant  DNA  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  additional  program  guidance, 
potential  applicants  should  contact;  W. 
Sue  Badman  Shafer,  Ph.D.,  Acting 
Director,  Division  of  Basic  Research, 
NIAAA,  14C-10  Parklawn  Building,  5600 
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Fishers  Lane,  Rockville,  Maryland  20857, 
(301)  443-2530. 

Frederick  K.  Goodwin, 

Administrator,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 

[FR  Doc.  68-29599  Filed  12-23-68;  8:45  am] 
BILUNQ  CODE  4160-20-M 


Centers  for  Disease  Control 

Meetings:  Vital  and  Health  Statistics 
National 

Action:  Notice  of  meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  established  pursuant  to  42 
U.S.C.  242K,  section  306(k)(2)  of  the 
Public  Health  Service  Act,  as  amended, 
announces  the  following  meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics. 

Time  and  Date:  1:00  pm-5:00  pm, 
February  8, 1989;  9:00  am-5:00  pm, 
February  9, 1989;  9:00  am-l:00  pm, 
February  10, 1989. 

Place:  Hubert  H.  Humphrey  Building, 
Room  703A,  200  Indpendence  Avenue 
SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting 
is  for  the  Committee  to  receive  and 
consider  reports  from  each  of  its 
subcommittees  and  to  address  new 
business  as  appropriate. 

Contact  person  for  more  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  Gail  F.  Fisher,  Ph.D.,  Executive 
Secretary,  National  Committee  on  Vital 
and  Health  Statistics,  Room  2-12,  Center 
Building,  3700  East  West  Highway, 
Hyattsville,  Maryland  20782,  telephone 
(301)  436-7050. 

Dated;  December  20. 1988. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 

[FR  Doc.  88-29584  Filed  12-23-8:45  am] 

BILUNG  CODE  4160-1S-M 


Meetings;  Vital  and  Health  Statistics 
National  Committee 

Action:  Notice  of  meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  Subcommittee  on  Medical 
Classification  Systems  established 
pursuant  to  42  U.S.C.  242k,  section 
306(k)(2]  of  the  Public  Health  Service 


Act,  as  amended,  announces  the 
following  Subcommittee  meeting 
(working  session). 

Name:  National  Committee  on  Vital 
and  Health  Statistics  Subcommittee  on 
Medical  Classification  Systems  (Work 
Group). 

Time  and  Date:  10:30  am-3:30  pm, 
January  11, 1989. 

Place:  Hubert  H.  Hiunphrey  Building, 
Room  337A,  200  Independence  Avenue 
SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting 
(working  session]  is  for  the 
Subcommittee  (VVork  Group]  to  address 
issues  related  to  the  use  of  the  ICD-9- 
CM  coding  in  nursing  homes  and  other 
long-term  care  situations. 

Contact  Person  For  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  Richard  ).  Havlik,  M.D.,  Staff, 
National  Committee  on  Vital  and  Health 
Statistics,  Room  2-12,  Center  Building, 
3700  East  West  Highway,  Hyattsville, 
Maryland  20782,  telephone  (301)  436- 
7050. 

Dated:  December  20, 1988. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 

[FR  Doc.  86-29585  Filed  12-23-88;  8:45  am] 

BILUNQ  CODE  4160-1S-M 


Meeting:  Vital  and  Health  Statistics 
National  Committee 

Action:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463),  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  Subcommittee  on  Ambulatory 
Care  Statistics  established  pursuant  to 
42  U.S.C.  242k,  section  306(k](2)  of  the 
Public  Health  Service  Act,  as  amended, 
announces  the  following  meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  Subcommittee  on 
Ambulatory  Care  Statistics. 

Time  and  Date:  9:00  am-5:00  pm, 
January  12  and  13, 1989. 

Place:  Hubert  H.  Humphrey  Building, 
Room  337A-339A,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting 
is  for  the  Subcommittee  to  continue  the 
review  and  revision  of  the  Uniform 
Ambulatory  Medical  Care  Minimum 
Data  Set. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
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from  Gail  F.  Fisher,  Ph.D.,  Executive 
Secretary,  National  Committee  on  Vital 
and  Health  Statistics,  Room  2-12,  Center 
Building,  3700  East  West  Highway, 
Hyattsville,  Maryland  20782,  telephone 
(301)  436-7050. 

Dated:  December  20, 1988. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordinotion, 
Centers  for  Disease  Control 
[FR  Doc.  88-29586  Filed  12-23-88;  8:45  am] 
BILUNQ  CODE  4160-1S-M 


Centers  for  Disease  Controls 

Vessel  Sanitation  Program  Operations 
Manual;  Meeting 

Action:  Notice  of  public  meeting 
regarding  a  review  of  the  Vessel 
Sanitation  Program  Operations  Manual. 

Time  and  Date:  8:30  a.m.-5;00  p.m., 
Monday,  January  30, 1989. 

Place:  Auditorium  A,  Centers  for 
Disease  Control,  1600  Clifton  Road,  NE., 
Atlanta,  Georgia. 

Status:  Open  to  the  public  for 
observation  and  comment,  limited  only 
by  space  available. 

Supplementary  Information:  In  June 
1987  die  Center  for  Environmental 
Health  and  Injury  Control  (CEHIC)  held 
the  first  in  a  series  of  public  meetings 
concerning  the  Vessel  Sanitation 
Activity.  Items  discussed  have  included 
issues  of  concern  to  the  public  and  the 
passenger  cruise  line  industry.  At  that 
first  meeting,  a  commitment  was  made 
to  make  no  changes  in  the  Vessel 
Sanitation  Program  for  a  period  of  at 
least  1  year  and  to  continue  to  use  the 
existing  Vessel  Sanitation  Program 
Operations  Manual  as  the  basis  for 
conducting  sanitation  inspections. 

CDC  has  determined  that  a 
reasonable  period  of  time  has  elapsed 
and  there  has  been  sufficient  experience 
to  date  with  conducting  the  program 
under  the  current  Operations  Manuol  to 
warrant  a  review  of  the  Manual. 
Therefore,  appropriate  individuals  have 
been  asked  to  review  the  Vessel 
Sanitation  Program  Operations  Manual 
and  to  provide  to  CDC  their  individual 
recommendations  regarding  appropriate 
revisions  and/or  changes  to  the  Manual. 

The  meeting  will  be  open  to  the 
public,  limited  only  by  the  space 
available.  The  meeting  room 
accommodates  approximately  75  people. 
Interested  parties  in  attendance  will 
have  two  opportunities  to  provide 
comments  to  the  record  during  the 
meeting;  once  at  the  conclusion  of  the 
morning  session  and  again  at  the 
conclusion  of  the  afternoon  session. 


BEST  COPY  AVAILABLE 
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For  a  period  of  15  days  following  the 
meeting,  through  Felmiary  14. 1989,  the 
official  record  of  the  meeting  will  remain 
open  so  that  written  comments  may  be 
submitted  to  be  made  part  (A  the  record 
of  the  meeting. 

Address:  Comments  may  be  mailed  to 
Director,  Center  for  Environmental 
Health  and  Injury  Control,  CDC,  1600 
Clifton  Road,  NE.,  Atlcuita,  Georgia 
30333. 

Contact  Person  For  More  Information: 
Linda  Anderson,  Chief,  Special 
Programs  Group,  Center  for 
Environmental  Health  and  Injury 
Control,  CDC,  Atlanta,  Georgia  30333. 
Telephone:  FTS:  236-4595:  Commercial: 
(404)  488-4595. 

Dated:  December  20, 198a 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 

[FR  Doc.  88-29583  Filed  12-23-8a  ft45  am] 
BILLING  CODE  4160-1S-M 


Food  and  Drug  Administration 

Imported  Merchandise  Returned  to 
Customs’  Custody;  Compliance  Policy 
Guide;  Revocation 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  Compliance  Policy  Guide 
(CPG)  7135.06  “Imported  Merchandise 
Returned  to  Customs’  Custody — July  22, 
1987." 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  L.  Brisson,  Division  of 
Compliance  Policy  (HFC-230),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-2390. 
SUPPLEMENTARY  INFORMATION:  CPG 
7153.06  provided  guidance  to  FDA  field 
offices  regarding  the  return  of  imported 
violative  merchandise  to  the  custody  of 
the  U.S.  Customs  Service.  This 
procedure  allowed  importers  to  reexport 
imported  violative  merchandise  in 
certain  limited  situations  prior  to  FDA’s 
initiation  of  a  seizure  action. 

This  procedure  has  had  only  limited 
utility  and  is  therefore  being  revoked. 

Dated:  December  16, 1988. 

)ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-29628  Filed  12-23-88;  8:45  am] 
BILLING  CODE  4ie0-01-« 


Public  Health  Service 

Grants  for  Treatment  Drugs  for 
Acquired  immune  Deficiency 
Syndrome 

AGENCY:  Health  Resources  and  Services 
Administration,  PHS,  DHHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  Pub.  L.  100-471  authorized 
$15,000,000  to  cover  the  cost  of 
Zidovudine  (AZT),  and  any  other  drug 
which  has  been  determined  by  the  Food 
and  Drug  Administration  to  prolong  the 
life  of  a  person  with  Acquired  Immune 
Deficiency  Syndrome  (AIDS).  This 
authority  to  make  grants  for  treatment 
drugs  for  AIDS  is  effective  until  March 
31, 1989. 

A  total  of  $15,000,000  is  available  for 
AZT  grants  to  States.  Of  the  total 
amoimt,  $10,000,000  was  made  available 
through  funds  appropriated  for  AIDS 
activities  within  the  Department  of 
Health  and  Human  Services  (DHHS). 

The  additional  $5,000,000  was  provided 
to  DHHS  by  Burroughs  Wellcome  Co., 
the  manufacturer  of  AZT.  The  entire 
$15,000,000  will  be  awarded  by  the 
H'  alth  Resources  and  Services 
J  iministration. 

The  $15,000,000  will  be  allocated  to 
States  according  to  a  formula  based  on 
the  number  of  AIDS  patients  residing  in 
each  State  as  reported  to  the  Centers  for 
Disease  Control  on  September  28, 1988. 
No  State  will  receive  less  than  $15,000. 
The  money  is  to  be  made  available  by 
the  States  for  low-income  individuals 
not  covered  by  the  State  Medicaid 
program  or  another  third-party  payor,  or 
whose  State  Medicaid  program  does  not 
provide  this  drug  coverage. 

If  a  State  covered  AZT  and  other  life¬ 
prolonging  drugs  under  the  State 
Medicaid  program  as  of  September  15, 
1988,  and  sub^quent  to  that  date,  the 
State’s  Medicaid  policy  is  changed  to 
discontinue  such  coverage,  the  Federal 
Government  reserves  the  right  to 
withdraw  the  funds  allocated  to  the 
State  as  part  of  this  program. 

These  funds  are  to  be  used  only  for 
drug  procurement  and  not  for  Federal  or 
State  administrative  expenses 
associated  with  the  program. 

States  participating  in  the  grants  for 
treatment  drugs  for  AIDS  must  agree  in 
writing  to  comply  with  the  following 
provisions: 

•  Define  low-income  for  the  piu'poses 
of  this  program.  Provision  may  be  made 
for  copayment  by  patients. 

•  Use  the  AZT  grant  to  assist  in 
financing  AZT  for  low-income 
individuals  not  covered  under  the  State 
Medicaid  program  or  another  third-party 
payor,  or  to  individuals  covered  by  the 


Medicaid  program  if  the  State  Medicaid 
program  does  not  provide  this  drug 
coverage. 

•  Give  priority  to  qualified 
individuals  who  meet  the  low-income 
definition  and  who  received  AZT  under 
the  treatment  investigational  new  drug 
program. 

•  Maintain  the  confidentiality  of 
patients  who  apply  for  eligibility  under 
this  program. 

•  Provide,  on  request,  a  report  on  the 
status  of  the  funds  and  projections  for 
the  remainder  of  the  budget  period.  This 
information  will  be  requested  midway 
through  the  budget  period.  Based  on  Ae 
information  provided,  unused  funds  will 
be  redistributed  to  those  States  with  a 
projected  deficit. 

•  Ensure  that  funds  are  only  used  for 
the  payment  for  AZT.  Funds  may  not  be 
used  to  cover  administrative  costs 
associated  with  this  program,  but  may 
be  used  to  cover  the  costs  of  reasonable 
dispensing  fees.  (If  in  the  future  other 
drugs  are  determined  by  the  Food  and 
Drug  Administration  to  prolong  the  life 
of  AIDS  patients,  appropriate 
adjustments  will  be  made.) 

•  Comply  with  the  nonifiscrimination 
requirements  of  the  Civil  Rights  Act  of 
1964,  section  504  of  the  Rehabilitation 
Act  of  1973  dealing  with  handicapped 
individuals,  and  pertinent  DHHS 
regulations  governing  discrimination 
based  on  age  or  sex. 

Individuals  interested  in  the  grants  for 
treatment  drugs  for  AIDS  should  contact 
the  appropriate  office  in  their  State  and 
may  obtain  information  on  their  State 
contact  by  calling  Mr.  Richard 
Schulman,  Project  Officer,  at  3C:1  443- 
0652. 

Executive  Order  12372 

The  grants  for  treatment  drugs  for 
AIDS  has  been  determined  to  be  a 
program  which  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs. 

Dated:  December  20, 1988. 

John  H.  Kelso, 

Acting  Administrator. 

(FR  Doc.  88-29629  Filed  12-23-88;  8:45  am] 
BILLING  CODE  41«0-15-M 


Centers  for  Disease  Control;  General 
Powers  and  Duties  Under  Title  Hi  of 
the  Public  Health  Service  Act,  as 
Amended;  Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
November  25, 1988,  from  the  Director, 
Centers  for  Disease  Control  (CDC),  to 
the  Director,  National  Center  for  Health 
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Statistics,  CDC,  the  Director,  National 
Center  for  Health  Statistics,  has 
delegated  to  the  Director,  Office  of 
Program  Planning  and  Evaluation,  CDC, 
the  following  authorities  under  title  III  of 
the  Public  Health  Service  Act  (42  U.S.C. 
241  et  se^.),  as  amended: 

Section  304 — General  Authority  Respecting 
Research,  Evaluations,  and  Demonstrations 
in  Health  Statistics,  Health  Services,  and 
Health  Care  Technology  Assessment,  where 
such  activities  of  GDC  are  not  duplicative  of 
other  activities  of  the  Department,  and  when 
the  Director,  Office  of  Program  Planning  and 
Evaluation,  CDC,  determines  that  the 
authority  to  give  assurances  of  confidentiality 
based  upon  section  30e(d)  is  necessary  for 
the  successful  conduct  of  these  statistical  and 
epidemiological  activities.  This  excludes  the 
authority  under  section  304(b](4]. 

Section  306 — National  Center  for  Health 
Statistics,  to  collect  information  through 
health  statistical  or  epidemiological 
activities,  where  such  activities  of  CDC  are 
not  duplicative  of  other  activities  of  the 
Department,  and  when  the  Director,  Office  of 
Program  Planning  and  Evaluation,  CDC, 
determines  that  the  authority  to  give 
assurances  of  confidentiality  based  upon 
section  308(d)  is  necessary  for  the  successful 
conduct  of  these  statistical  and 
epidemiological  activities.  This  excludes  the 
authorities  under  sections  306(j)  and  306(k). 

These  authorities  may  be  redelegated 
to  Directors  of  Centers/Institute/ 

Program  Offices  within  CDC. 

The  delegation  to  the  Director,  Office 
of  Program  Planning  and  Evaluation, 
CDC,  became  effective  on  December  9, 
1988. 

Date:  December  12, 1988. 

Glenda  S.  Cowart, 

Director,  Office  of  Program  Support,  Centers 
for  Disease  Control. 

[FR  Doc.  88-29581  Filed  12-23-88;  8:45  am] 
BILUNO  CODE  4160-1S-M 

Social  Security  Adminiatration 

Finding  Regarding  Foreign  Social 
Insurance  or  Pension  System; 
Suriname 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  finding  regarding 
Foreign  Social  Insurance  or  Pension 
System — Suriname. 

FINDING:  Section  202(t)(l)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(l)) 
prohibits  payment  of  monthly  benefits  to 
any  individual  who  is  not  a  United 
States  citizen  or  national  for  any  month 
after  he  or  she  has  been  outside  the 
United  States  for  6  consecutive  months. 
This  prohibition  does  not  apply  to  such 
an  individual  where  one  of  the 
exceptions  described  in  section  202(t)(2) 
through  202(t)(5)  of  the  Social  Security 


Act  (42  U.S.C  402(t)(2)  through  402(t)(5)) 
afiects  his  or  her  case. 

Section  202(t](2)  of  the  Social  Security 
Act  provides  that,  subject  to  certain 
residency  requirements  of  section 
202(t)(ll),  the  prohibition  against 
payment  shall  not  apply  to  any 
individual  who  is  a  citizen  of  a  country 
which  the  Secretary  of  Health  and 
Human  Services  finds  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  such 
country  and  which: 

(A)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old  age,  retirement,  or  death;  and 

(B)  Permits  individuals  who  are 
United  States  citizens  but  not  citizens  of 
that  country  and  who  qualify  for  such 
benefits  to  receive  those  benefits,  or  the 
actuarial  equivalent  thereof,  while 
outside  the  foreign  country  regardless  of 
the  duration  of  the  absence. 

The  Secretary  of  Health  and  Human 
Services  has  delegated  the  authority  to 
make  such  a  finding  to  the 
Commissioner  of  Social  Security.  The 
Commissioner  has  redelegated  that 
authority  to  the  Director  of  the  Office  of 
International  Policy.  Under  that 
authority,  the  Director  of  the  Office  of 
International  Policy  has  approved  a 
finding  that  Suriname,  beginning  ]uly  1, 
1973,  has  a  pension  system  of  general 
application  in  effect  which  pays  periodic 
benefits,  or  the  actuarial  equivalent 
thereof,  on  account  of  old  age, 
retirement,  or  death,  but  that  under  this 
pension  system,  citizens  of  the  United 
States  who  are  not  citizens  of  Suriname 
and  who  leave  Suriname,  are  not 
permitted  to  receive  such  benefits,  or 
their  actuarial  equivalent,  at  the  full  rate 
without  qualification  or  restriction  while 
outside  that  country. 

Accordingly,  it  is  hereby  determined 
and  found  that  Suriname  has  in  effect, 
beginning  ]uly  1, 1973,  a  pension  system 
which  meets  the  requirements  of  section 
202(t)(2)(A)  of  the  Social  Security  Act 
(42  U.S.C.  402(t)(2)(A)),  but  not  the 
requirements  of  section  202(t)(2)(B)  of 
the  Act  (42  U.S.C.  402(t)(2)(B)). 

This  finding  also  affects  the 
application  of  subparagraphs  (A)  and 
(B)  of  section  202(t)(4)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(4)(A)  and 
(B}).  That  section  provides  that,  subject 
to  certain  residency  requirements  of 
section  2G2(t)(ll),  section  202(t)(l)  shall 
not  be  applicable  to  benefits  payable  on 
the  earnings  record  of  an  individual  who 
has  40  quarters  of  coverage  under  Social 
Security  or  who  has  resided  in  the 
United  States  for  a  period  or  periods 
aggregating  10  years  or  more.  However, 
the  provisions  of  subparagraphs  (A)  and 
(B)  of  section  202(t)(4)  shall  not  apply  to 
an  individual  who  is  a  citizen  of  a 


foreign  country  that  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  such 
country  and  which  satisfies  the 
provisions  of  subparagraph  (A)  of 
section  402(t)(2)  but  not  the  provisions 
of  subparagraph  (B)  of  section  202(t)(2). 

By  virtue  of  the  finding  with  respect  to 
section  202(t)(2]  herein,  the  provisions  of 
subparagraph  (A)  and  (B)  of  section 
202(t](4)  do  not  apply  to  citizens  of 
Suriname  beginning  July  1, 1973. 

FOR  FURTHER  INFORMATION  CONTACT: 
j.  Joseph  Rausch,  Room  1104,  West  High 
Rise  Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  (301)  965-3567. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13  J02  Social  Security — 
Disability  Insurance;  13.803  Social  Security — 
Retirement  Insurance;  13.805  Social  Security 
Survivors  Insurance) 

Dated;  December  9, 1988. 

Elizabeth  K.  Singleton, 

Director,  Office  of  Internationa!  Policy. 

(FR  Doc.  88-29609  Filed  12-23-88;  8:45  am] 
BILUNO  CODE  4190-11-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974 — Revision  of 
Systems  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a},  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  revise  three  notices  describing 
systems  of  records  maintained  by  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Except  as  noted 
below,  all  changes  being  published  are 
editorial  in  nature,  and  reflect  minor 
administrative  revisions  which  have 
occurred  since  the  previous  publication 
of  the  material  in  the  Federal  Register. 
The  three  notices  being  revised,  whidi 
are  published  in  their  entirety  below, 
are: 

1.  INTERIOR/OSMRE-2  (formerly 
OSM-2);  Travel  Advance  File-Interior, 
OSMR^2;  previously  published  on 
October  31, 1983  (48  FR  50171). 

2.  INTERIOR/OSMRE-3  (formerly 
OSM-3);  Travel  Vouchers  and 
Authorizations — Interior,  OSMRE-3; 
previously  published  on  October  31, 

1983  (48  FR  50172). 

3.  lNTERIOR/OSMRE-4  (formerly 
OSM-4);  Property  Control— interior, 
OSMRE-4;  previously  published  on 
October  31. 1983  (43  FR  50173). 

In  all  three  notices,  new  compatible 
routine  uses  are  added  to  permit 
disclosures  to  other  Federal  agencies  for 
debt  collection  purposes  and  computer 
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matching  to  eliminate  fraud  and  abuse. 
Also,  in  all  three  notices  the  existing 
routine  lisclosure  statements  for 
litigation  purposes  are  revised  to 
incorporate  the  clarification  on  such 
disclosures  prescribed  by  the  Office  of 
Management  and  Budget  in  its 
supplementary  guidelines  dated  May  24, 
1985,  for  implementing  the  Privacy  Act. 
An  additional  new  compatible  routine 
use  is  added  to  the  notice  describing 
property  control  records  (OSMRE-4)  to 
permit  disclosures  to  members  of 
Congress  when  responding  to  inquiries 
made  by  the  individuals  of  record. 

5  U.S.C.  552a(e)(ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment  on  proposed  new 
routine  uses.  Therefore,  written 
comments  on  these  proposed  changes 
can  be  addressed  to  the  Department 
Privacy  Act  Officer,  Office  of  the 
Secretary  (PMI),  Room  2242,  Main 
Interior  Building,  U.S.  Department  of  the 
Interior,  Washington,  D.C.  20240 

Comments  received  on  or  before 
January  26, 1989,  will  be  considered.  The 
notices  shall  be  effective  as  proposed 
without  further  notice  at  the  end  of  the 
comment  period,  unless  comments  are 
received  which  would  require  a  contrary 
determination. 

Oscar  W.  Mueller,  Jr., 

Director,  Office  of  Management  Improvement. 

Date:  December  16, 1988. 

INTERIOR/OSMRE-2 

SYSTEM  name: 

Travel  Advance  File — ^Interior, 
OSMRE-2. 

SYSTEM  location: 

U.S.  Department  of  the  Interior,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  (OSMRE),  Division  of 
Financial  Management,  Building  20, 
Denver  Federal  Center,  Denver, 
Colorado  80225. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
employees  who  have  outstanding  or 
repaid  travel  advances. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  consists  of  signed  forms  whereby 
employees  request  fund  advances  for 
the  purpose  of  paying  travel  expenses 
incurred  in  the  performance  of  official 
government  business.  An  automated 
computer  system  lists  all  outstanding 
advances  and  records  repayments 
whether  by  offset  against  travel 
vouchers  or  remittances  by  checks, 
money  orders,  etc. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  Secs.  4111(b),  5701-5709, 
5721-5733,  5742(b). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are: 

(a)  To  provide  an  accounting  record  of 
obligations  due  to  the  U.S.  Government 
from  employees’  authorized  cash 
advances  to  defray  expenses  incurred  in 
official  travel.  Payments  to  the  traveler 
and  repayments  to  the  Government  are 
reflected  in  this  record;  (b)  to  serve  as  a 
backup  authority  to  the  entries  for  travel 
expenses  in  the  automated  Finance 
system;  (c)  computer  data  are  reported 
to  each  OSMRE  office  as  part  of  the 
detailed  composition  of  monthly 
expense  reports  applicable  to  charges 
made  to  cost  accounts  within  the 
Finance  system.  Only  data  pertinent  to 
individual  OSMRE  offices  are  available 
to  that  office.  Disclosures  outside  the 
Department  of  the  Interior  may  be  made: 
(1)  To  the  U.S.  Department  of  Justice  or 
in  a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled;  (2)  of 
information  indicating  a  violation  or 
potential  violation  of  statute,  regulation, 
rule,  order  or  license,  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investing  or  prosecuting 
the  violation,  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license;  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office;  (4)  to  a  Federal 
agency  which  has  requested  information 
relevant  to  its  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (5)  to  Federal,  State,  or 
local  agencies  where  necessary  to 
obtain  information  relevant  to  the  hiring 
or  retention  of  an  employee,  or  the 
issuance  of  a  security  clearance, 
contract  license,  grant,  or  other  benefit; 
(6)  to  a  Federal  agency  for  the  purpose 
of  collecting  a  debt  owed  the  Federal 
government  through  administrative  or 
salary  offset  and  to  other  Federal- 
agencies  conducting  computer  matching 
programs  to  help  eliminate  fraud  and 


abuse  and  to  detect  unauthorized 
overpayments  made  to  individuals. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Pursuant  to  5  U.S.C. 
552a(b)(12),  disclosures  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Currently,  active  travel  advance 
requests  are  maintained  in  file  boxes  by 
name  of  traveler;  inactive  records  are 
maintained  in  travel  folders  by  name  of 
traveler;  computer  printouts  are 
maintained  in  binders. 

RETRIEV  ability: 

Files  are  stored  alphabetically  by 
name  of  travelers. 

SAFEGUARDS: 

Files  are  maintained  in  a  locked  room 
during  periods  of  non-work  and  are 
accessible  during  working  hours  only  to 
personnel  fi'om  the  Division  of  Financial 
Management,  Office  of  Surface  Mining. 

RETENTION  AND  DISPOSAL: 

Records  retained  for  3  years,  then 
destroyed.  Disposition  is  in  accordance 
with  General  Records  Schedule,  FPMR 
101-11.4. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Division  of  Financial 
Management,  Office  of  Surface  Mining, 
Building  20,  Denver  Federal  Center. 
Denver,  Colorado  80225.  Mailing 
address:  Office  of  Surface  Mining,  P.O. 
Box  25065,  Denver  Federal  Center, 
Denver,  Colorado  80225. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager,  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him  is  required  (see  43  CFR 
2.60). 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  may  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing  and  be  signed 
by  the  requester.  The  request  must  meet 
the  content  requirements  of  43  CFR  2.63. 
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CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Information  for  this  system  originates 
with  the  traveler  who  specifies  the  need 
of  a  travel  advance.  The  request  is 
concurred  in  by  signature  of  a 
responsible  supervisory  ofHcial.  All 
entries  on  the  hie  are  as  a  result  of 
actions  taken  by  the  individual  to 
liquidate  his/her  travel  advance. 

INTERIOR/OSMRE-S 

SYSTEM  name: 

Travel  Vouchers  and 
Authorizations — Interior,  OSMRE-3. 

SYSTEM  LOCATION: 

U.S.  Department  of  the  Interior,  Office 
of  Surface  Mining,  Reclamation  and 
Enforcement  (OSMRE),  Division  of 
Financial  Management,  Building  20, 
Denver,  Federal  Center,  Denver, 
Colorado  80225. 

CATEGORIES  OP  INOIVtDUALS  COVERED  BY  THE 

system: 

All  persons  traveling  for  or  in  behalf 
of  OSMRE  on  official  business. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Voucher  file  consists  of  paid  travel 
vouchers  which  reimburse  travelers  for 
expenses  incurred  in  connection  with 
official  travel.  Travel  authorization  file 
consists  of  record  copies  of 
authorizations  for  travel  for  which  no 
travel  vouchers  have  been  submitted  for 
payment 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.Q  Sec.  5701  et  seq. 

routine  uses  of  records  maintained  in 
THE  system,  including  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(a)  As  backup  entry  data  for 
obligations  and  disbursements  in  the 
automated  Finance  system  of  OSMRE; 
(b)  computer  data  are  reported  to  each 
OSMRE  office  as  part  of  the  detailed 
composition  of  monthly  expense  reports 
applicable  to  charges  made  to  cost 
accounts  within  the  Finance  system. 
Only  data  pertinent  to  individual 
OSMRE  offices  are  available  to  that 
office;  (c)  vouchers  are  used  to 
determine  allowability  of  expenses 
within  the  law,  authorizing  payment  of 
travel  expenses.  The  documents  are 
used  to  determine  which  expenses 
incurred  by  the  traveler  can  be  paid  and 
are  sometimes  used  to  report  to  other 
Federal  agencies  summarizations  of 
those  types  of  allowable  expenses. 


Usually,  the  individual’s  name  is  not 
used  in  outside  reporting  but  the  data  is. 
Disclosures  outside  the  Department  of 
the  Interior  may  be  made:  (l)  To  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or,  when  represented 
by  the  government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (bj  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute. 
Regulation,  rule  Order  or  license,  to 
appropriate  Federal.  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license;  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office;  (4)  to  a  Federal 
agency  which  has  requested  information 
relevant  or  necessary  to  its  hiring  or 
retention  of  an  employee,  or  issuance  of 
a  seciu'ity  clearance,  license,  contract 
grant,  or  other  benefit;  (5)  to  Federat 
State  or  local  agencies  where  necessary 
to  obtain  information  relevant  to  the 
hiring  or  retention  of  an  employee,  or 
the  issuance  of  a  security  clearance, 
contract,  license,  grant,  or  other  benefit; 
(6)  to  a  Federal  agency  for  the  purpose 
of  collecting  a  debt  owed  the  Federal 
government  through  administrative  or 
salary  offset  and  to  other  Federal 
agencies  conducting  computer  matching 
programs  to  help  eliminate  fraud  and 
abuse  and  to  detect  unauthorized 
overpayments  made  to  individuals. 

DISCLOSURE  TO  CONSUMER  REPORTINO 

agencies: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Piquant  to  5  U.S.C. 
552a(b)(12),  disclosures  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  Fair  Cr^it  Reporting  Act  (15 
U.S.C.  1681a(f)]  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  in  steel  filing 
cabinet  in  the  Division  of  Financial 
Management,  Office  of  Surface  Mining. 


retrievabiuty: 

Vouchers  are  filed  by  travel 
authorization  number.  Authorizations 
are  filed  alphabetically  by  traveler 
awaiting  payment  of  the  travel  voucher. 
Authorization  becomes  part  of  the 
voucher  packet  at  the  time  of  payment. 

safeguards: 

Files  are  maintained  with  safeguards 
meeting  the  requirements  of  43  CFR  2.51, 
and  are  available  only  to  personnel  of 
the  Division  of  Financial  Management, 
Office  of  Surface  Mining. 

retention  and  disposal: 

Records  retained  for  3  years,  then 
destroyed.  Disposition  is  in  accordance 
with  General  Records  Schedule,  FPMR 
101-11.4. 

SYSTEMS  MANAGER  AND  ADDRESS: 

Chief,  Division  of  Financial 
Management.  Office  of  Surface  Mining, 
Building  20,  Denver  Federal  Center, 
Denver,  Colorado  80225,  Mailing 
address:  Office  of  Surface  Mining,  P.O. 
Box  25065,  Denver  Federal  Center, 
Denver,  Colorado  80225. 

NOTIFICATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him  is  required  (see  CFR 
2.60). 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  may  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing  and  be  signed 
by  the  requester.  The  request  must  meet 
the  content  requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirement  of  43 
CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Information  for  these  files  is  based  on 
an  authorization  signed  by  the  traveler 
in  the  form  of  a  request.  Travel  vouchers 
are  submitted  by  the  traveler  after 
incurring  expenses  for  official  travel  and 
are  a  request  for  payment  based  on  his 
record  of  official  expenses. 

INTERIOR/OSMRE-4 

SYSTEM  name: 

Property  Control — Interior.  OSMRE-4. 
SYSTEM  location: 

U.S.  Department  of  the  Interior.  Office 
of  Surface  Mining.  Reclamation  and 
Enforcement  (OSMRE),  1100  L  Street, 
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NW.,  Washington,  D.C.  20005,  and  its 
field  facilities.  Mailing  address:  Office 
of  Surface  Mining,  South  Interior 
Building,  Room  10, 1951  Constitution 
Avenue,  NW.,  Washington,  D.C.  20240. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  who  have  custody  or 
responsibility  for  OSMRE  property. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  information  indicating  what 
property,  including  equipment,  motor 
vehicle  operator’s  license,  keys,  motor 
pool  vehicles,  transportation  request 
books,  and  parking  spaces,  for  which  the 
employee  has  custody  or  responsibility. 
A  list  is  maintained  of  inventory  by 
name  as  a  cross-reference  to  case 
numbers.  In  addition,  all  other  records 
directly  related  to  the  property  control 
function. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  40 
U.S.C.  Section  483(b)(1);  5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are: 

(a)  Identification,  assignment,  and 
control  of  OSMRE  property;  (b) 
assistance  in  locating  carpools. 
Disclosures  outside  of  the  Department  of 
the  Interior  may  be  made:  (1)  To  the  U.S. 
Department  of  lustice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or,  when  represented 
by  the  government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal,  State,  or  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation,  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license;  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office;  (4)  to  a  Federal 
agency  for  the  purpose  of  collecting  a 
debt  owed  the  Federal  government 
through  administrative  or  salary  offset 
and  to  other  Federal  agencies 


conducting  computer  matching  programs 
to  help  eliminate  fraud  and  abuse  and  to 
detect  unauthorized  overpayments  made 
to  individuals. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Pmsuant  to  5  U.S.C. 
552a(b)(12,  disclosures  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Maintained  in  manual  form  in  file 
folders  or  card  indexes,  a  limited 
quantity  is  stored  on  computer  tape. 

retrievabiuty: 

Indexed  by  employee  name  or  control 
number. 

SAFEGUARDS: 

Security  is  provided  to  meet  the 
requirements  of  43  CFR  2.51. 

RETENTION  AND  DISPOSAL: 

Records  maintained  as  long  as 
property  remains  with  the  agency.  Upon 
completion  of  the  use  period,  vital 
records  are  transferred  to  the  Official 
Personnel  Folder  or  Federal  Records 
Center,  and  all  other  records  are 
destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Division  of  Management 
Services,  Office  of  Surface  Mining,  1100 
L  Street,  NW.,  Washington,  D.C.  20005. 
Mailing  address:  Office  of  Surface 
Mining,  South  Interior  Building,  Room 
10, 1951  Constitution  Ave.,  NW., 
Washington,  D.C.  20240. 

NOTIFICATION  PROCEDURES*. 

Contact  the  System  Manager,  or  with 
respect  to  records  maintained  at  field 
facilities,  the  administrative  officer  of 
the  facility.  A  written  and  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him  is  required.  See  43  CFR 
2.60. 


RECORD  ACCESS  PROCEDURES: 

A  request  for  access  may  be 
addressed  to  the  System  Manager,  or 
with  respect  to  records  maintained  at 
field  facilities,  the  administrative  officer 
of  the  facility.  The  request  must  be  in 
writing  and  signed  by  the  requester.  The 
request  must  meet  the  content 
requirements  of  43  CFR  2.63. 


CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Employees.  Property  control 
information  required  for  accountability 
purposes. 

[FR  Doc.  88-29597  Filed  12-23-88:  8:45  am] 
BILUNG  CODE  4310-0S-M 


Fish  and  Wildlife  Service 

Moratorium  on  Importation  of  Raw  and 
Worked  Ivory  From  CITES  Nonparty 
Producing  and  Intermediary  Countries 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

summary:  The  African  Elephant 
Conservation  Act,  Title  II  of  the 
Endangered  Species  Act  Amendments  of 
1988  directs  the  Secretary  of  the  Interior 
to  establish  a  moratorium  on  the  import 
of  raw  and  worked  African  elephant 
ivory  from  any  ivory  producing  or 
intermediary  country  immediately  upon 
making  a  determination  that  the 
producing  or  intermediary  coimtry  is  not 
a  party  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  This  notice  armounces  a 
moratorium  on  the  importation  of  raw 
and  worked  ivory  from  all  producing 
and  intermediary  countries  that  are  not 
parties  to  CITES. 

DATES:  The  effective  date  of  the 
moratoria  established  by  this  notice  is 
December  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  P.  Jones,  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  27329, 
Washington,  DC  20038-7329,  (202)  343- 
4968. 

SUPPLEMENTARY  INFORMATION:  On 

October  7, 1988,  the  President  signed 
into  law  the  African  Elephant 
Conservation  Act  (“Act"),  the  purpose 
of  which  is  to  “perpetuate  healthy 
populations  of  African  elephants”  (Pub. 
L.  100-478, 102  Stat.  2306, 16  U.S.C.  4201- 
4245).  Part  II  of  the  Act,  16  U.S.C.  4221- 
4225,  instructs  the  Secretary  of  the 
Interior  to  impose  a  moratorium  on  the 
import  of  raw  and  worked  ivory  from  an 
ivory  producing  country  if  the  Secretary 
finds  that  it  is  not  a  party  to  the 
Convention  on  International  Trade  in 
endangered  Species  of  Wild  Fauna  and 
Flora  (TIAS  8249),  hereinafter  referred 
to  as  CITES.  Further,  the  Secretary  must 
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impose  a  moratorium  on  the  importation 
of  raw  and  worked  ivory  from  an 
intermediary  country  if  the  Secretary 
finds  that  it  is  not  a  Party  to  CITES. 

Section  2305  of  the  Act,  16  U.S.C.  4244, 
defines  the  following  terms:  “Raw  ivory” 
means  any  African  elephant  tusk  and 
any  piece  thereof,  the  surface  of  which, 
polished  or  unpolished,  is  unaltered  or 
minimally  carved; 

“Worked  ivory”  means  any  African 
elephant  tusk  and  any  piece  thereof, 
which  is  not  raw  ivory; 

“Ivory  producing  country"  means  any 
African  country  within  which  is  located 
any  part  of  the  range  of  a  population  of 
African  elephants;  “Intermediary 
country”  means  a  country  that  exports 
raw  or  worked  ivory  that  does  not 
originate  in  that  country. 

Establishment  of  Moratoria 

Since  all  countries  of  the  world  are 
ivory  producing  countries  and/or  actual 
or  potential  intermediary  countries,  the 
Secretary  hereby  establishes  a 
moratorium  on  Uie  import  of  raw  and 
worked  ivory  from  any  country  that  is 
not  a  party  to  CITES.  However,  legally 
taken  sport-hunted  trophies  taken  in 
nonparty  ivory  producing  countries  that 
have  submitted  a  CITES  ivory  quota 
(indicated  by  an  asterisk  in  the  list  of 
nonparty  coimtries  below)  are  not 
subject  to  this  moratorium. 

Determination  of  Nonparty  Status 

A  moratorium  on  trade  in  African 
elephant  ivory  has  been  established 
with  each  country  or  entity  that  is  not  a 
party  to  CITES,  including  the  following 
(legally  taken  sport-hunted  trophies 
taken  from  countries  indicated  by  an 
asterisk  (*)  are  not  subject  to  diis 
moratorium): 

Albania  Haiti 

Andorra  Iceland 

Angola  Iraq 

Antigua  and  Barbuda  Ireland 
Aruba  'Ivory  Coast 

Bahrain  Jamaica 

Barbados  Kiribati 

Bhutan  North  Korea 

Brunei  South  Korea 

Bulgaria  Kuwait 

Burkina  Faso  Laos 

Burma  Lebanon 

Cambodia  Lesotho 

Cape  Verde  Libya 

'Chad  Maldives 

Comoros  Mali 

Cook  Islands  Malta 

Cuba  Mauritania 

Czechoslovakia  Mexico 

Dijibouti  Mongolia 

Dominica  Namibia 

Equatorial  Guinea  Nauru 

'Ethopia  Netherlands 

Fiji  Antilles 

Gabon  New  Zealand 

Greece  Oman 

Grenada  Poland 

Guinea-Bissau  Qatar 


Romania  Turkey 

St.  Christoper  and  Nevis  Tuvalu 
St.  Vincent  and  the  'Uganda 

Grenadines  United  Arab  Emirates 

San  Marino  Vanuatu 

Sao  Tome  and  Principe  Vatican  City 

Saudi  Arabia  Vietnam 

'Sierra  Leone  Western  Samoa 

Solomon  Islands  Yemen  Arab  Republic 

Swaziland  Yemen,  People’s 

Syria  Democratic  Republic 

Taiwan  of 

Tonga  Yugoslavia 

Prohibitions  and  Penalties 

Section  2203  of  the  Act,  16  U.S.C.  4223, 
makes  it  unlawful  for  any  person  to 
import  raw  or  worked  ivory  from  a 
country  for  which  a  moratorium  is  in 
effect.  Section  2204, 16  U.S.C.  4224, 
provides  for  the  imposition  of  criminal 
or  civil  penalties  and  forfeiture  of 
unlawfully  imported  ivory.  Criminal 
penalties  consist  of  a  fine  of  not  more 
than  $200,000  for  corporate  violators  and 
$100,000  for  individual  violators  or 
imprisonment  for  not  more  than  one 
year  or  both.  The  Secretary  may  assess 
a  civil  penalty  of  not  more  than  $5,000 
for  each  violation. 

This  notice  was  prepared  by  Arthur 
W.  Lazarowitz,  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority. 

Date:  December  14, 1988. 

Director. 

Frank  Dunkle, 

[FR  Doc.  88-29529  Filed  12-23-88;  845  am] 
BNXINQ  CODE  4310-SS-M 

Bureau  of  Reclamation 

AB  Lateral  Hydropower  Facility, 
Uncompahgre  Hydropower  Project, 
Colorado 

agency:  Bureau  of  Reclamation  (USBR). 
action:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  (as  amended),  the 
Bureau  of  Reclamation  (Reclamation] 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  AB  Lateral  Hydropower  Facility, 
Uncompahgre  Hydropower  Project, 
Colorado.  The  primary  purpose  of  the 
facility  would  be  to  generate  power 
without  adversely  afrecting  the 
operation  of  the  Uncompahgre  Project 
irrigation  works. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gordon  Lind,  Bureau  of 
Reclamation,  Upper  Colorado  Region, 
Federal  Building,  125  South  State  Street, 
P.O.  Box  11568,  Salt  Lake  City,  Utah 
84147,  telephone  (801)  524-5463. 


SUPPLEMENTARY  INFORMATION: 

The  AB  Lateral  Hydropower  Facility 
would  be  funded,  built,  and  operated  by 
the  Uncompahgre  Valley  Water  Users 
Association  and  the  Montrose  Partners. 
These  organizations  plan  to  construct 
the  facility  using,  in  part,  existing 
features  of  the  Uncompahgre  Project,  a 
Reclamation  irrigation  project.  They  are 
seeking  a  contract  with  Reclamation, 
which  would  permit  use  of 
Uncompahgre  Project  features. 

The  facility  would  be  located  in 
Montrose  County  in  west-central 
Colorado.  The  proposed  project  would 
use  the  existing  Gunnison  Diversion 
Dam  and  Gunnison  Tunnel  to  divert 
water  year  round  from  the  Gunnison 
River  for  the  purpose  of  generating 
hydroelectric  power. 

Reclamation  would  serve  as  the  lead 
Federal  agency  responsible  for  NEPA 
compliance  on  the  proposed  project.  The 
DEIS  will  address  alternative  penstock 
and  powerplant  locations,  as  well  as 
alternative  operational  plans.  A  no¬ 
action  alternative  will  also  be  presented. 

Environmental  scoping  meetings  on 
the  facility  were  held  in  Denver  and 
Montrose,  Colorado,  in  October  1987. 

An  environmental  assessment  was 
released  to  the  public,  government 
agencies,  and  others  in  May  1988.  Based 
on  the  assessment  and  on  comments 
received.  Reclamation  determined  that 
an  environmental  impact  statement 
should  be  prepared. 

No  further  formal  scoping  activities 
are  planned.  Interested  public  entities 
and  individuals  may  obtain  information 
on  the  project  and  provide  input  to  the 
DEIS.  The  DEIS  is  expected  to  be 
completed  and  available  for  review  and 
comment  in  the  spring  of  1989. 

Date:  December  16, 1988. 

JoeD.  HaU, 

Deputy  Commiaaioner. 

[FR  Doc.  88-29582  Filed  12-23-88;  8:45  am] 
BILUNQ  CODE  4310-eS-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31301] 

Norfolk  and  Western  Railway  Co.; 
Lease  Exemption;  Chicago  and 
Western  Indiana  Railroad  Co. 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  Norfolk  and 
Western  Railway  Company  (N&W)  and 
Chicago  and  Western  Indiana  Railroad 
Company  (CWI)  from  the  prior  approval 
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requirements  of  49  U.S.C.  11343-11345: 

(1)  To  allow  the  carriers  to  extend  the 
term  of  an  agreement,  already 
exempted,  under  which  N&W  leases  5.5 
miles  of  CWI  track  in  Chicago,  IL;  and 

(2)  to  permit  N&W  to  lease  ^m  CWI  an 
additional  .87  mile  of  track  also  in 
Chicago,  IL. 

DATES:  The  exemption  will  be  effective 
on  January  26, 1989.  Petitions  for  stay 
must  be  filed  by  January  6, 1989  and 
petitions  for  reconsideration  must  be 
hied  by  January  17, 1^. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31301  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
(2J  Petitioners’  representatives:  For 
Norfolk  and  Western  Railway  Company: 
R.  Allan  Wimbish,  Norfolk  Southern 
Corporation,  One  Commercial  Place, 
Norfolk,  Virginia  23510-2191. 

For  Chicago  and  Western  Indiana 
Railroad  Company: 

J.H.  Paric,  428  West  47th  Street,  Chicago, 
Illinois  60609. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202J  275-7245.  fIDD 
for  hearing  impaired  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Ino,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone:  (202) 
289-  4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  December  13, 1988. 

By  the  Commission,  Chairman  Gradisoa 
Vice  Chairman  Andre,  Conunissioners 
Simmons,  Lamboley,  and  Phillips. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  88-29562  Filed  12-23-88: 8:45  am) 
BILLING  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Justice  Assistance 

Criminal  Justice  Formula  Grants 

agency:  Bureau  of  Justice  Assistance, 
Justice. 

action:  Final  Notice. 

summary:  The  Bureau  of  Justice 
Assistance  is  publishing  Ais  notice  of 
program  guidance  for  implementation  of 
the  Drug  Control  and  System 
Improvement  Formula  Grant  Program. 
The  notice  deals  with  procedures  and 


requirements  for  formula  grant 
applications  and  grant  administration. 
EFFECTIVE  DATE:  Hiis  program  guidance 
is  effective  December  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  H.  Dzikiewicz,  Bureau  of  Justice 
Assistance,  633  Indiana  Avenue  NW., 
Washington,  DC  20531  (202-724-6838). 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Justice  Assisteuice  is 
publishing  program  guidance  for 
implementation  of  the  Drug  Control  and 
Improvement  Formula  Grant  Program. 

The  Anti-Drug  Abuse  Act  of  1988,  Title 
VI,  Subtitle  C,  of  Pub.  L  100-690 
authorizes  the  Bureau  of  Justice 
Assistance  to  provide  funds  to  eligible 
states  for  tihe  purpose  of  making 
subgrants  to  state  agencies,  units  of 
local  government  and  private,  nonprofit 
organizations. 

The  purpose  of  the  Drug  Control  and 
System  Improvement  Formula  Grant 
Program  is  to  provide  funds  to  states  for 
financial  assistance  to  state  agencies 
and  local  imits  of  government  to  address 
the  most  pressing  drug  control  and 
criminal  justice  system  improvement 
problems  as  determined  through  the 
statewide  strategic  planning  process  to 
be  implemented  by  the  states.  Grant 
funds  are  provided  to  the  states  to 
support  specibc  programs  which  offer  a 
high  probability  of  improving  the 
functioning  of  the  criminal  justice 
system,  with  a  special  emphasis  placed 
on  multilevel  and  multijurisdictional 
drug  control  efforts.  Programs  and 
projects  are  to  be  developed  to  assist 
state  and  local  drug  control  efforts  and 
to  support  national  drug  control 
priorities. 

The  states  may  award  formula  grant 
funds  to  state  agencies  and  local  units  of 
government  for  the  purpose  of  enforcing 
state  and  local  laws  which  establish 
offenses  similar  to  offenses  established 
in  the  Controlled  Substances  Act  (21 
U.S.C.  801  et  seg.)  and  to  improve  the 
functioning  of  the  criminal  justice 
system  with  emphasis  on  violent  and 
serious  offenders.  Grants  may  provide 
personnel  equipment,  training,  technical 
assistance  and  information  systems  for 
the  more  widespread  apprehension, 
prosecution,  adjudication,  detention  and 
rehabilitation  of  persons  who  violate 
such  laws  and  to  assist  the  victims  of 
such  crime,  other  than  compensation.  No 
program  may  be  funded  that  is  not 
contained  in  a  state  strategy  that  has 
been  approved  by  the  Bureau  of  Justice 
Assistance.  The  program  guidance  lists 
21  purpose  areas  for  which  programs 
can  be  funded  under  the  Act. 

The  program  guidance  describes  a 
general  process  the  states  must  follow  to 


develop  the  required  statewide  strategy 
to  qualify  for  funding  under  this  Ant. 

This  process  is  consistent  with  the 
application  and  strategy  process 
required  under  the  Anti-Drug  Abuse  Act 
of  1986.  Specific  deadlines  for 
application  submission  and  award  of 
subgrants  are  identified  as  required  by 
the  Act.  In  distributing  the  funds,  states 
shall  give  priority  to  those  jurisdictions 
with  the  greatest  documented  need.  The 
state  strategy  should  include  goals  and 
objectives  to  address  the  drug  control 
and  system  improvement  priorities  and 
include  identification  of  programs, 
needed  legislative  and  administrative 
changes  and  establish  mechanisms  to 
improve  the  coordination  of  efforts  at 
the  state  and  local  level. 

Charles  P.  Smith, 

Director,  Bureau  of  Justice  Assistance. 

Introduction 

This  program  guidance  document  was 
prepared  by  the  Bureau  of  Justice 
Assistance  (BJA),  Office  of  Justice 
Programs  (OJP),  to  establish  program 
policy  and  administrative  guidance  for 
implementation  of  the  Drug  Control  and 
System  Improvement  Grant  Program 
authorized  by  the  Anti-Drug  Abuse  Act 
of  1988,  Pub.  L  100-690,  Title  VI,  Subtitle 
C.  This  guidance  document  describes 
procedures  and  requirements  to  apply 
for  and  administer  formula  grant  funds. 

The  statutory  authority  for  the 
guidance  is  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968,  42  U.S.C. 
3711,  et  seg.,  (Pub.  L.  90-351),  as 
amended  by  Pub.  L  91-644,  Pub.  L.  93- 
83,  Pub.  L.  93-415,  Pub.  L.  94-430,  Pub.  L. 
94-503,  Pub.  L.  95-115,  Pub.  L  96-157, 
Pub.  L  98-473,  Pub.  L.  99-570  and  Pub.  L. 
100-690. 

Purpose  of  Formula  Grant  Funds 

The  purpose  of  the  Drug  Control  and 
System  Improvement  Grant  Program  is 
to  assist  states  and  units  of  local 
government  in  carrying  out  specific 
programs  which  offer  a  high  probability 
of  improving  the  functioning  of  the 
criminal  justice  system.  Special 
emphasis  is  placed  on  a  nationwide  and 
multilevel  drug  control  strategy. 
Programs  and  projects  are  to  be 
developed  to  assist  multijurisdictional 
and  multistate  organizations  in  the  drug 
control  problem  and  to  support  national 
drug  control  priorities.  Section  501(a)  of 
the  Act. 

In  accordance  with  section  501(b)  of 
the  Act,  the  states  may  award  formula 
grant  funds  to  state  agencies  and  units 
of  local  government  for  the  purpose  of 
enforcing  state  and  local  laws  which 
establish  offenses  similar  to  offenses 
established  in  the  Controlled 
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Substances  Act  (21  U.S.C.  801  et  seq.) 
and  to  improve  the  functioning  of  the 
criminal  justice  system,  with  emphasis 
on  violent  crime  and  serious  offenders. 
Grants  may  provide  personnel, 
equipment,  training,  technical  assistance 
and  information  systems  for  the  more 
widespread  apprehension,  prosecution, 
adjudication  and  detention  and 
rehabilitation  of  persons  who  violate 
such  laws,  and  to  assist  the  victims  of 
such  crimes  (other  than  compensation], 
including  the  following  programs: 

1.  Demand  reduction  education 
programs  in  which  law  enforcement 
officers  participate; 

2.  Multijurisdictional  task  force 
programs  that  integrate  Federal,  state 
and  local  drug  law  enforcement 
agencies  and  prosecutors  for  tfie 
purpose  of  enhancing  interagency 
coordination  and  intelligence  and 
facilitating  multijurisdictional 
investigations: 

3.  Programs  designed  to  target  the 
domestic  sources  of  controlled  and 
illegal  substances,  such  as  precursor 
chemicals,  diverted  pharmaceuticals, 
clandestine  laboratories  and  caimabis 
cultivations: 

4.  Providing  community  and 
neighborhood  programs  that  assist 
citizens  in  preventing  and  controlling 
crime,  including  special  programs  that 
addi  c  ss  the  problems  of  crimes 
committed  against  the  elderly  and 
special  pro^ams  for  rural  jurisdictions; 

5.  Disrupting  illicit  commerce  in  stolen 
goods  and  property: 

6.  Improving  the  investigating  and 
prosecution  of  white-collar  crime, 
organized  crime,  public  corruption 
crimes  and  fraud  against  the 
government  with  priority  attention  to 
cases  involving  drug-related  official 
corruption; 

7.  a.  Improving  the  operational 
effectiveness  of  law  enforcement 
through  the  use  of  crime  analysis 
techniques,  street  sales  enforcement, 
schoolyard  violator  programs,  gang- 
related  and  low-income  housing  drag 
control  programs,  b.  developing  and 
implementing  antiterrorism  plans  for 
deep  draft  ports,  international  airports 
and  other  important  facilities; 

8.  Career  criminal  prosecution 
programs,  including  the  development  of 
model  drug  control  legislation; 

9.  Financial  investigative  programs 
that  target  the  identification  of  money 
laundering  operations  and  assets 
obtained  through  illegal  drag  trafficking, 
including  the  development  of  proposed 
model  legislation,  financial  investigative 
training  and  financial  information 
sharing  systems; 

10.  Improving  the  operational 
effectiveness  of  the  court  process,  such 


as  court  delay  reduction  programs  and 
enhancement  programs; 

11.  Programs  designed  to  provide 
additional  public  correctional  resources 
and  improve  the  corrections  system, 
including  treatment  in  prisons  and  jails, 
intensive  supervision  programs  and 
long-range  corrections  and  sentencing 
strategies; 

12.  ^oviding  prison  industry  projects 
designed  to  place  inmates  in  a  realistic 
working  and  training  environment  which 
will  enable  them  to  acquire  marketable 
skills  and  to  make  financial  payments 
for  restitution  to  their  victims,  for 
support  of  their  own  families  and  for 
support  of  themselves  in  the  institution; 

13.  Providing  programs  which  identify 
and  meet  the  treatment  needs  of  adult 
and  juvenile  drug-dependent  and 
alcohol-dependent  offenders; 

14.  Developing  and  implementing 
programs  which  provide  assistance  to 
jurors  and  witnesses  and  assistance 
(other  than  compensation)  to  victims  of 
crime; 

15.  a.  Developing  programs  to  improve 
drag  control  technology,  such  as  pretrial 
drug  testing  programs,  programs  which 
provide  for  the  identification, 
assessment,  referral  to  treatment,  case 
management  and  monitoring  of  drag- 
dependent  offenders  and  ei^ancement 
of  state  and  local  forensic  laboratories, 
b.  Criminal  justice  information  systems 
to  assist  the  law  enforcement, 
prosecution,  courts  and  corrections 
organizations  (including  automated 
fingerprint  identification  systems); 

16.  Innovative  programs  which 
demonstrate  new  and  different 
approaches  to  enforcement,  prosecution 
and  adjudication  of  drug  offenses  and 
other  serious  crimes: 

17.  Addressing  the  problems  of  drug 
trafficking  and  Ae  illegal  manufacture  of 
controlled  substances  in  public  housing; 

18.  Improving  the  criminal  and 
juvenile  justice  system’s  response  to 
domestic  and  family  violence,  including 
spouse  abuse,  child  abuse  and  abuse  of 
the  elderly; 

19.  Drag  control  evaluation  programs 
which  state  and  local  units  of 
government  may  utilize  to  evaluate 
programs  and  projects  directed  at  state 
drag  control  activities: 

20.  Providing  alternatives  to  prevent 
detention,  jail  and  prison  for  persons 
who  pose  no  danger  to  the  community; 
and 

21.  Programs  of  which  the  primary 
goal  of  is  to  strengthen  urban 
enforcement  and  prosecution  efforts 
targeted  at  street  drug  sales. 

Allocation  of  Fimds  to  the  States 
Section  506(a)  of  the  Act  provides  that 
80  percent  of  the  total  amount 


appropriated  for  this  part  shall  be 
allocated  for  formula  grants.  Each 
participating  state  shall  receive  a  base 
amoimt  of  ^00,000  with  the  remaining 
funds  allocated  to  each  state  on  the 
basis  of  the  state’s  relative  share  of  total 
U.S.  population. 

For  the  purposes  of  this  Section, 
American  Samoa,  Guam  and  the 
Northern  Mariana  Islands  shall  be 
considered  as  one  state,  and  33  percent 
of  the  amoimts  allocated  shall  be  given 
to  American  Samoa,  50  percent  to  Guam 
and  17  percent  to  the  Northern  Mariana 
Islands.  Section  901(a)(2)  of  the  Act. 

If  BJA  determines,  on  the  basis  of 
information  available  during  any  fiscal 
year,  that  a  portion  of  the  funds 
allocated  to  a  state  for  that  fiscal  year 
will  not  be  required  or  that  a  state  will 
be  unable  to  qualify  or  receive  funds 
imder  the  Formula  Grant  Program  or 
that  a  state  chooses  not  to  participate  in 
the  program,  then  the  state’s  portion  of 
the  funds  shall  be  awarded  by  the 
Director  of  B)A  to  urban,  rural  and 
suburban  units  of  local  government  or 
combinations  thereof  within  the  state, 
giving  priority  to  those  j\irisdictions  with 
the  greatest  need.  Section  S06(e).  Any 
funds  allocated  under  the  Formula  Grant 
Program  which  are  not  distributed  in 
accordance  with  Section  506  (a)  and  (b) 
shall  be  available  for  obligation  under 
the  Discretionary  Grant  Program. 

Section  S06(f)  of  the  Act. 

State  Administrative  Program 
Requirements 

Designation  of  a  State  Office 

Section  507(a)  of  the  Act  provides  that 
the  chief  executive  of  each  participating 
state  shall  designate  a  State  Office  for 
the  purposes  of: 

•  Preparing  an  application  to  obtain 
funds; 

•  Administering  funds  received  from 
BJA,  including  receipt,  review, 
processing,  monitoring,  progress  and 
financial  report  review,  technical 
assistance,  grant  adjustments, 
accounting,  auditing  and  fund 
disbursements;  and 

•  Coordinating  the  distribution  of 
funds  provided  under  this  part  with 
state  agencies  receiving  Federal  funds 
for  drag  abuse  education,  prevention, 
treatment  and  research  activities  and 
programs. 

An  office  of  agency  performing  other 
functions  within  the  state’s  executive 
branch  may  be  designated  as  the  State 
Office.  Section  507(b)  of  the  Act. 

Up  to  10  percent  of  the  formula  grant 
funds  allocated  to  a  state  may  be  used 
to  pay  for  costs  incurred  in 
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administering  the  formula  grant 
program.  Section  504(B]  of  the  Act 

Matching  Requirements 

For  Fiscal  Year  19B9  Appreciations 

Federal  funds  may  be  used  to  pay  up 
to  75  percent  of  the  cost  of  a  program  or 
project.  The  remaining  non-Federal 
share  shall  be  in  cash.  Section  504(a]  of 
the  Act. 

For  Fiscal  Year  1990  and  Subsequent 
Years  Appropriations 

Federal  funds  may  be  used  to  pay  up 
to  50  percent  of  the  cost  of  a  program  or 
project  Section  504(a)(2)  of  tte  Act.  The 
graduated  matching  funds  approach 
reflects  the  purpose  of  this  grant 
program  to  use  Federal  monies  to 
promote  innovation  and  information 
sharing  among  the  states,  thereby 
enabling  the  states  to  assume  the 
funding  of  those  activities  most  effective 
within  that  state. 

Cash  Match 

The  non-Federal  share  of 
expenditures  shall  be  paid  on  cash. 
Section  504(e)  of  the  Act.  Funds  required 
to  pay  the  non-Federal  portion  of  the 
cost  of  each  program  and  project  for 
which  a  grant  is  made  shall  be  in 
addition  to  funds  that  would  otherwise 
be  made  available  by  the  recipients  of 
the  grant  funds.  Section  503(a)(3)  of  the 
Act. 

Waiver  of  Matching  Requirement  for 
Indian  Tribes 

Funds  subgranted  to  an  Indian  tribe 
which  performs  law  enforcement 
functions  (as  detOTmined  by  the 
Secretary  of  the  Interior)  shall  be  used 
to  pay  100  percent  of  the  cost  of  a 
program  or  project.  Section  504(a)(2)  of 
the  Act. 

Match  on  a  Project-by-Project  Basis 

Match  will  be  provided  on  a  project- 
by-project  basis. 

However,  states  may  request  B)A  to 
approve  exceptions,  such  as  mat(^  on  a 
program-by-program  basis,  statewide 
basis,  unit-of-govemment  basis  or  a 
combination  of  the  above.  States  must 
include  requests  for  approval  of  other 
than  project-by-project  match  in  their 
applications  to  BJA. 

Use  of  Proceeds  Received  under  the 
Equitable  Sharing  Program  as  Match 

State  and  local  units  of  government 
may  use  cash  they  received  under  the 
equitable  sharing  program  to  cover  the 
non-Federal  portion  of  costs  of  any  OJP 
project  or  program. 


Use  of  Proceeds  from  Asset  Forfeitures 
as  Match 

Program  income,  under  some 
circumstances,  may  be  used  to  meet  the 
matching  requirement  of  the  grant  A 
state  or  local  unit  of  government,  under 
the  Drug  Control  and  System 
Improvement  &ant  Program,  can  use 
forfeiture  funds  as  match  if  state  and 
local  statutes  allow  for  the  collection 
and  retention  of  such  funds. 

Distributioa  of  Formula  Funds  Within 
The  State 

Variable  Pass-titrough 

Funds  granted  to  the  state  are  further 
subgranted  by  the  state  to  state  agencies 
and  units  of  local  government  to  carry 
out  programs  and  projects  contained  in 
an  approved  application.  Each  state 
shall  distribute  to  its  local  units  of 
government,  in  the  aggregate,  a  portion 
of  the  state’s  formula  grant  funds  equal 
to  the  local  government  share  of  total 
state  and  local  criminal  justice 
expenditures  for  the  previous  fiscal 
year.  Section  506(b)(1)  of  the  Act.  In 
determining  the  portion  to  be  distributed 
to  local  imits,  the  most  recent  and 
complete  data  available  from  the  Bureau 
of  Justice  Statistics  (B)S),  OJP,  of  the 
U.&  Department  of  Justice  shall  be  used 
unless  the  use  of  other  data  has  been 
approved  in  advance  by  BJA. 

To  request  approval  of  a  distribution 
ratio  other  than  that  announced  by  BJA, 
the  head  of  the  State  Office  must  certify 
in  writing  to  BJA  that  the  ratio  it 
proposes  is  a  correct  reflection  of  the 
local  share  of  total  state  and  local 
criminal  justice  expenditures  and  that 
the  state  has  notified  its  major  local 
governments  of  the  request  and 
informed  them  (rf  the  oi^rtunity  to 
contact  BJA  within  30  days  if  they  have 
any  objections.  The  written  request 
must  also  cite  the  expenditure  data  used 
to  substantiate  the  proposed  change, 
which  data  shall  be  reviewed  by  BJS. 

Distribution  of  Funds  to  State  Agencies 

Any  funds  not  required  to  be  passed 
through  to  local  units  of  government 
may  be  used  for  programs  administered 
by  state  agencies.  Section  506(b)(3)  of 
the  Act.  States  may  exceed  the  variable 
pass-throu^  providing  funds  not  used  at 
the  state  level  to  local  units  of 
government. 

Priority  to  Jurisdictions  with  the 
Greatest  Need 

In  distributing  funds,  the  state  shall 
give  priority  to  those  jurisdictions  with 
the  greatest  need.  Section  506(b)(2)  of 
the  Act.  Please  refer  to  Appendix  A  for 
information  on  determining  jurisdictions 
of  greatest  need. 


45-Day  Rule  for  Review  of  Local 
Government  Applications 

The  state  must  make  a  decision  on 
each  complete  application  made  by  a 
local  unit  of  government,  or  a 
combination  of  units  of  local 
government,  within  45  days  of  receipt. 

An  application  shall  be  deemed 
approved  by  the  state  unless  the  state 
informs  the  applicant  in  writing  within 
45  days  (rf  the  specific  reasons  for 
disapproval.  The  state  shall  not  finally 
disapprove  any  application  without  first 
affording  the  applicant  reasonable 
notice  and  opportunity  for 
reconsideration.  Section  508(a)  of  the 
Act  The  state  may  establish  program 
priorities  for  submission  of  the 
applications  based  on  their  strategy  and 
criteria.  The  failure  of  an  application  to 
conform  to  the  program  priorities  or  to 
meet  the  criteria  may  constitute  reason 
for  disapproval. 

45-Day  Rule  for  Making  Funds 
Available  to  Local  Units  of  Government 

Within  45  days  following  BJA’s 
approval  of  a  state's  formula  grant 
application  and  notice  to  and 
acceptance  of  conditions  by  the  state, 
the  state  shall  make  funds  available  to 
local  units  of  government,  or 
combinations  thereof,  whose 
applications  have  been  submitted  to, 
approved  and  awarded  by  the  state.  The 
Director  of  BJA  shall  have  the  authority 
to  waive  the  45-day  requirement  upon  a 
finding  that  the  state  cannot  satisfy  the 
requirement  consistent  with  state 
statutes.  Section  508(b)  of  the  Act  In 
order  to  meet  this  requirement,  the 
states  should  consider  soliciting 
applications  fiom  local  units  of 
government  prior  to  or  simultaneously 
with  the  submission  of  the  state’s 
application  to  BJA 

Period  of  Project  Support 

Projects  funded  under  this  title  may 
be  funded  for  a  maximum  of  four  years 
(48  months)  in  the  aggregate,  including 
any  period  occurring  before  the  effective 
date  of  this  Act  The  limitation  on 
funding  applies  to  all  projects  which 
have  received  four  years  of  formula 
and/or  discretionary  grant  funding 
under  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  as  amended,  including 
the  Justice  Assistance  and  the  State  and 
Local  Law  Enforcement  Assistance 
programs  or  combination  of  programs. 
Section  504(f)  of  the  Act 

Because  funding  beyond  the  initial 
award  is  not  guaranteed,  projects  should 
be  designed  with  objectives  achievable 
within  the  grant  period. 
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Expenditures  for  Purchase  of  Evidence 
and  Purchase  of  Information 

Confidential  expenditures  are  dehned 
as  funds  used  for  the  purchase  of 
services,  purchase  of  physical  evidence 
and  purchase  of  information  including 
buy  money,  flash  rolls  etc.  Guidelines 
related  to  cooHdential  expenditures  are 
found  in  OJP  M7100.1,  Financial  and 
Administrative  Guide  for  Grants 
(current  edition).  B}A  has  delegated  to 
the  State  Office  which  administers  the 
formula  ^ant  program  authority  to 
approve  the  allocation,  use  and 
expenditure  of  formula  subgrant  funds 
for  conHdential  expenditures.  Thus,  the 
use  of  the  term  “Grantor  Agency”  as 
used  in  M7100.1  means  the  State  Office 
for  subgrants.  All  state  applications 
containing  projects  which  will  utilize 
funds  for  confidential  expenditures  must 
contain  an  assurance  that  the  guidelines 
found  in  M7100.1  will  be  followed. 

Identification  of  Sensitive  Projects 

State  applications  which  request 
funds  for  any  conHdential  program,  such 
as  “STING”  operations,  should  not  state 
the  location  of  the  project.  The 
application  should  only  include  the 
program  title,  description,  the  funds 
involved  and  the  number  of  projects. 

The  name  of  the  state  agency  or  unit  of 
local  government  implementing  the 
project  shall  be  made  available  to  B]A 
upon  request  or  completion  of  the 
project. 

Clandestine  Laboratory  Enforcement 
Projects 

A  monograph  on  clandestine 
laboratory  investigation  and  officer 
safety  is  being  developed  and  will  be 
available  by  early  1989.  All  applications 
containing  clandestine  laboratory 
enforcement  projects  must  contain  an 
assurance  that  the  Clandestine 
Laboratory  Monograph  requirements 
will  be  followed,  or  ffie  state  must 
provide  justification  for  deviation. 
Deviation  from  the  monograph 
requirements  must  be  approved  by  BjA 
prior  to  implementation  of  the  project. 

Eradication  Projects 

A  program  brief  entitled  Afarf/uona 
Eradication  Program  has  been 
developed  as  a  cooperative  effort 
between  BJA  and  the  Drug  Enforcement 
Administration  (DEA).  All  applications 
containing  eradication  projects  must 
contain  an  assurance  t^t  the  Marijuana 
Eradication  Program  B/ve/ requirements 
will  be  followed,  or  the  state  must 
provide  justification  for  deviation. 
Deviation  from  the  program  brief 
requirements  must  be  approved  by  BJA 
prior  to  start  of  the  project. 


Drug'Ptee  Workplace 

Title  V,  Section  5153  of  the  Anti-Drug 
Abuse  Act  of  1988  provides  that  all 
^ntees  of  Federal  fimds,  other  tiian  an 
individual,  shaU  certify  to  the  granting 
agency  that  it  will  provide  a  drug-free 
workplace  by. 

•  I^blishing  a  statement  notifying 
employees  that  the  unlawful 
manufacturing,  distribution, 
dispensation,  possession  or  use  of  a 
controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against 
employees  for  violations  of  such 
prohibition; 

•  Establishing  a  drug-free  awareness 
program  to  inform  employees  about: 

— ^The  dangers  of  drug  abuse  in  the 

workplace, 

— ^The  grantee’s  policy  of  maintaining  a 
drug-fi^e  woricplace, 

— ^Any  available  drug  counseling, 
rehabilitation  and  employee 
assistance  programs,  and 
— ^The  penalties  tiiat  may  be  imposed 
upon  employees  for  drug  abuse 
violations; 

•  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  such  grant  be  given  a 
copy  of  the  statement  of  notification 
prohibiting  controlled  substances  in  the 
workplace; 

•  Notifying  the  employee  that  as  a 
condition  of  employment  in  such  grant, 
the  employee  will: 

— ^Abide  by  the  terms  of  the  statement, 
and 

— Notify  the  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace  no  later 
than  five  days  after  such  conviction; 

•  Notifying  the  granting  agency 
within  10  days  after  receiving  notice  of  a 
conviction  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction; 

•  Imposing  a  sanction  on  or  requiring 
the  satisfactory  participation  in  a  drug 
abuse  assistance  or  rehabilitation 
program  by  any  employee  who  is  so 
convicted;  and 

•  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-fi-ee 
woricplace. 

The  U.S.  Office  of  Management  and 
Budget  in  collaboration  with  other 
Federtd  executive  agencies,  including 
the  Department  of  Justice,  will  develop 
regulations  under  section  5158  of  the  Act 
to  implement  these  new  drug-fiee 
workplace  requirements.  These 
regulations,  which  will  be  binding  on 
BJA  grantees,  must  be  issued  by 
February  17, 1989,  and  will  be  effective 
on  March  18, 1989.  All  applications  must 
contain  an  assurance  that  the 


prospective  grantee  will  comply  with  the 
drug^ee  woricplace  requirements. 

Civfl  Ri^ts 

No  person  in  any  state  shall  on  the 
grounds  of  race,  color,  religion,  national 
origin  or  sex  be  excluded  fixmi 
participation  in,  be  denied  the  benefits 
of,  be  subjected  to  discrimination  under 
or  denied  employment  in  connection 
with  any  programs  or  activity  funded  in 
whole  or  in  part  with  funds  made 
available  under  this  title.  Section 
809(cJ(l)  of  the  Act.  Recipients  of  funds 
under  the  Act  are  also  subject  to  the 
provisions  of  Title  VI  of  tiie  Civil  Rights 
Act  of  1964;  Section  504  of  the 
Rehabilitation  Act  of  1974,  as  amended; 
Title  IX  of  the  Education  Amendments 
of  1972;  the  Age  Discrimination  Act  of 
1974;  and  the  Department  of  Justice  Non- 
Discrimination  Regulations,  28  CFR  Part 
42,  Subparts  C,  D,  E,  and  G. 

Applications  from  the  state  must 
include  the  name  of  a  civil  rights  contact 
person  who  has  lead  responsibility  for 
ensuring  that  all  applicable  civil  rights 
requirements  are  met  and  who  shall  act 
as  liaison  in  civil  rights  matters  with  the 
Office  for  Civil  Rights  (OCR)  or  OJP. 

Compliance  With  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs” 

In  accordance  with  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,”  and  the  Department 
of  Justice’s  implementing  regulation  28 
CFR  Part  30,  states  must  submit  formula 
grant  applications  to  the  state  “Single 
Point  of  Contact,”  if  one  exists.  If  this 
program  has  been  selected  for  coverage 
by  Ae  state  process,  the  state  must 
submit  its  application  at  the  same  time 
the  application  is  submitted  to  BJA.  The 
state  may  take  up  to  60  days  from  the 
application  submission  date  to  comment 
on  the  application.  The  date  which  the 
application  was  submitted  to  the  Single 
Point  of  Contact  should  be  shown  on 
page  one  of  the  application  form.  If,  at 
the  time  that  BJA  approves  the  state’s 
application,  the  Single  Point  of  Contact 
has  not  commented  on  the  application 
and  the  60-day  comment  period  has  not 
expired,  the  award  will  be  special 
conditioned  to  allow  for  comment  prior 
to  the  award  of  subgrants  by  the  state. 

General  Financial  Requirements 

Grants  funded  under  tiie  Formula 
Grant  Program  are  governed  by  the 
provisions  of  28  CFR  Part  66,  Common 
Rule,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  with  State  and 
Local  Govmiunent  and  the  Office  of 
Management  and  Budget  (OMB) 
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Circulars  applicable  to  Tmancial 
assistance.  These  Circulars  along  with 
additional  information  and  guidance  are 
contained  in  M71(X).l,  available  from  the 
OfHce  of  Justice  Programs.  This 
guideline  manual  provides  information 
on  cost  allowability,  methods  of 
payment,  audit,  accounting  systems  and 
hnancial  records. 

Audit  Requirement 

OMB  Circular  A-128,  “Audits  of  State 
and  Local  Governments,”  outlines  the 
requirements  for  organizational  audits. 
Applications  from  Uie  state  must  include 
the  date  of  the  State  Office’s  last  audit 
and  the  anticipated  date  of  the  next 
audit,  which  complies  with  these 
requirements. 

Suspension  of  Funding 

BJA  shall,  after  reasonable  notice  and 
opportunity  for  a  hearing,  terminate  or 
suspend  funding  for  a  state  that 
implements  programs  or  projects  which 
fail  to  conform  to  the  requirements  or 
statutory  objectives  of  the  Act  or  which 
fail  to  comply  substantially  with  the 
Act,  the  regulations  or  the  terms  and 
conditions  of  its  grant  award.  Hearing 
and  appeal  procedures  are  set  forth  in 
Department  of  Justice  regulations  28 
CFR  Part  18. 

Title  to  Property 

Sec.  808  of  the  Act  provides  that 
notwithstanding  any  other  provision  of 
law,  title  to  all  expendable  and 
nonexpendable  personal  property 
purchased  with  funds  made  available 
under  this  title,  including  property 
purchased  with  funds  made  available 
under  this  title  before  the  effective  date 
of  this  Act,  shall  vest  in  the  criminal 
justice  agency  or  nonprofft  organization 
that  purchased  the  property  if  it  certifies 
to  the  State  Office  that  it  will  use  the 
property  for  criminal  justice  purposes.  If 
such  certification  is  not  made,  title  to 
the  property  shall  vest  in  the  State 
Office  which  shall  seek  to  have  the 
property  used  for  criminal  justice 
purposes  elsewhere  in  the  state  prior  to 
using  it  or  disposing  of  it  in  any  other 
manner.  If  a  State  Office  does  not  exist, 
certification  will  be  made  directly  to 
BJA. 

Construction  Projects 

The  Act  permits  the  use  of  formula 
grant  funds  for  construction  of  penal 
and  correctional  institutions.  Section 
505(c)  of  the  Act.  Correctional 
institutions  refer  to  prisons,  jails, 
juvenile  correctional  institutions  and 
residential  community  corrections 
facilities.  BJA  will  adopt  the  legislative 
requirements  outlined  in  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 


1968  as  amended.  Part  F,  Criminal 
Justice  Facility  Construction:  Pilot 
Project  (except  funding  limitations),  for 
use  in  review  of  applications  containing 
construction  projects.  A  copy  of  Part  F 
of  the  Act  is  found  in  Appendix  B.  The 
application  should  also  describe  drug 
treatment  and  other  programs  which 
will  be  available  to  the  offenders 
incarcerated  in  this  facility.  In  addition, 
any  proposals  for  construction  projects 
should  certify  that  the  applicant  has 
reviewed  all  potential  Federal  surplus 
and  excess  real  property  and 
ascertained  whether  such  Federal 
property  is  available  or  suitable  for  the 
project. 

Allowable/Unallowable  Expenses 

Equipment  and  Hardware 

Equipment  and  hardware  expenses 
which  are  part  of  an  approved  program 
or  project  are  allowable  expenses. 
Section  501(b)  of  the  Act. 

General  Salaries  and  Personnel  Costs 

Payment  of  personnel  costs  with  grant 
funds  is  permitted  if  the  costs  are  a  part 
of  an  approved  program  or  project. 
Section  501(b)  of  the  Act 

Allowable/Unallowable  Costs 

State  and  Local  Governments  should 
follow  OMB  Circular  A-87,  Cost 
Principles  for  State  and  Local 
Governments  which  covers  both 
allowable  and  unallowable  costs  under 
grant  programs. 

Construction 

Use  of  formula  grant  funds  for 
construction  projects  is  prohibited 
except  when  facilities  to  be  constructed 
are  penal  or  correctional  institutions, 
section  505(c)  of  the  Act. 

Land  Acquisition 

Acquisition  of  land  with  grant  funds  is 
prohibited.  Section  505(c)  of  the  Act. 

Administrative  Costs 

Not  more  than  10  percent  of  grant 
funds  may  be  used  to  pay  for  costs 
incurred  in  administering  the  formula 
grant  program.  Section  504(b)  of  the  Act. 
When  the  application  for  Federal  funds, 
which  includes  the  statewide  strategy,  is 
prepared  by  the  state  and  the  grant 
funds  are  administered  by  the  state, 
there  shall  be  a  presumption  that  funds 
speciffcally  designated  for 
administration  of  the  award  are  being 
used  for  the  benefit  of  both  state  and 
local  agencies  and  are  expended  in 
accordance  with  the  variable 
passthrough  requirement. 


Evaluation  Costs 

Expenses  associated  with  conducting 
evaluations  of  programs/projects  funded 
with  formula  grant  funds  are  allowable 
expenses.  Section  504(d)  of  the  Act. 

Participation  in  Drug  Enforcement 
Administration  Task  Forces 

Formula  grant  funds  may  be  used  for 
expenses  associated  with  participation 
of  the  state  or  imits  of  local  government, 
or  combinations  thereof,  in  ^e  State  and 
Local  Task  Force  Program  established 
by  the  Drug  Enforcement 
Administration.  Section  504(c)  of  the 
Act. 

State  Application  Requirements 

Applications  from  the  states  for 
formula  grants  must  be  submitted  on 
Standard  Form  (SF)  424,  Application  for 
Federal  Assistance.  BJA  provides  the 
states  with  an  application  kit  which 
includes  SF  424,  a  list  of  assurances  to 
which  the  applicant  must  agree,  a  table 
of  fund  allocations  and  instructions  on 
how  to  prepare  and  submit  a  formula 
grant  application. 

Eligible  Applicants 

State  Government 

All  states  are  eligible  to  apply  for  and 
receive  formula  grants.  Sec.  502  of  the 
Act.  State,  as  defuied  in  the  statute, 
means  any  state  of  the  United  States 
and  includes  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Northern 
Mariana  Islands  and  Ammerican 
Samoa.  Section  901(a)(2)  of  the  Act. 

Units  of  Local  Government 

Units  of  local  govmment  are  eligible 
to  receive  subgrants  from  a  participating 
state.  Units  of  local  government  means 
any  city,  county,  town,  township, 
borou^,  parish,  village  or  other  general 
purpose  political  subdivision  of  a  state 
and  includes  Indian  tribes  which 
perform  law  enforcement  functions  as 
determined  by  the  Secretary  of  the 
Interior.  Section  901(a)(3)  of  the  Act. 

Application  Submission  Date 

Applications  for  Fiscal  Year  1989 
formula  grant  funds  must  be  submitted 
by  February  16, 1989,  which  is  60  days 
after  the  promulgation  of  regulations. 

The  Act  requires  that  applications  for 
Fiscal  Year  1990  and  subsequent  fiscal 
year  funds  will  be  due  within  60  days 
after  the  date  that  the  appropriation  for 
the  program  is  enacted.  Section  503(a)  of 
the  Act. 

If  a  state  fails  to  submit  an  application 
by  the  submission  deadline  as  deHned 
by  the  Act,  BJA  will  provide  the  state 
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with  written  notice  that  it  intends  to 
begin  the  process  of  making  funds 
available  to  local  units  of  government, 
or  combinations  thereof,  within  the 
state,  within  30  days  of  the  date  of  the 
notice.  The  state  will  be  provided  with 
an  opportunity  to  submit  its  application 
and  a  justification  for  the  late 
submission  within  the  30-day  period. 

The  Director  of  BJA  will  make  a 
determination  on  adequacy  of  the 
justiHcation  prior  to  initiating  review  of 
the  application. 

BJA  recommends  that  the  states  use 
July  1  of  each  year  as  the  target  due  date 
to  submit  apphcations  for  funds  for  the 
coming  hscal  year.  This  will  provide 
sufficient  time  for  the  review, 
modiHcation,  if  needed.  Eind  award  of 
applications  so  that  the  states  may 
begin  to  fund  programs  by  the  beginning 
of  the  fiscal  year  or  as  soon  as  an 
appropriation  is  enacted.  If  the 
appropriation  for  the  fiscal  year  is  not 
known  at  the  time  of  submission  of  the 
application,  programs  should  be 
prioritized  in  the  application,  and  the 
Attachment  A.  whidi  shows  the 
allocation  of  funds,  should  be  submitted 
when  the  appropriation  is  enacted. 

Statewide  Strategy  for  Drug  and  Violent 
Crime  Control 

Each  state  is  required  to  develop  a 
statewide  strategy  to  improve  the 
functioning  of  the  criminal  justice 
system,  with  an  emphasis  on  drug 
trafficking,  violent  crime  and  serious 
offenders.  The  strategy  shall  be 
prepared  after  consultation  with  state 
and  local  oHicials,  particularly  those 
whose  duty  it  is  to  enforce  drug  and 
criminal  laws  and  direct  the 
administration  of  justice.  The  strategy, 
described  in  Section  503(a)(1)  of  the  Act, 
shall  contain: 

•  A  definition  and  analysis  of  the  drug 
and  violent  crime  problem  in  the  state 
and  an  analysis  of  the  problems  in  each 
of  the  counties  and  municipalities  with 
major  drug  and  violent  crime  problems; 

•  An  assessment  of  the  criminal 
justice  resources  being  devoted  to  crime 
and  drug  control  programs  at  the  time  of 
the  application; 

•  A  description  of  how  the  state  is 
complying  with  coordination 
requirements; 

•  Identification  of  resoruce  needs; 

•  The  establishment  of  statewide 
priorities  for  crime  and  drug  control 
activities  and  programs; 

•  An  analysis  of  the  relationship  of 
the  proposed  state  e^orts  to  the  national 
drug  control  strategy;  and 

•  A  plan  for  coordinating  the 
programs  to  be  funded  under  this 
program  with  other  Federally  funded 
programs,  including  state  and  local  drug 


abuse  education,  treatment  and 
prevention  programs. 

•  A  recommended  format  to  facilitate 
the  development  of  the  statewide 
strategy  and  data  summary  is  provided 
in  Appendix  A. 

Programs  to  be  Funded 

Applications  must  set  forth  programs 
and  projects  which  meet  the  purposes 
and  criteria  outlined  in  the  Act.  Section 
506(c)  of  the  Act.  The  Act  defines  21 
pmpose  areas  which  may  be  funded 
with  formula  grant  funds.  Because 
Congress  does  not  identify  all  criminal 
justice  areas  for  funding  under  this  Act, 
BJA  does  not  deem  all  criminal  justice 
system  improvement  areas  as 
appropriate  for  Federal  funding  (e.g. 
services  fm  criminal  defense  and 
furlough  programs  for  offenders  who 
pose  dangers  to  the  community). 

The  application  must  designate  which 
statutory  purpose  each  program  or 
project  is  intended  to  address  and 
provide  the  name  of  the  subgrantee,  if 
known,  and  the  estimated  funding  level 
for  the  program  or  project,  including  the 
amount  and  source  of  cash  matching 
funds.  The  application  must  also  include 
a  description  of  the  program  and  how  it 
contributes  to  the  statewide  drug 
strategy’s  implementation. 

BJA  develops  program  briefs  that 
describe  programs  which  have  been 
found,  based  on  research  and 
evaluation,  to  be  effective  in  drug  and 
violent  crime  control.  States  are 
encouraged  to  consider  the  applicability 
of  these  programs  in  their  statewide 
drug  strategy.  If  these  programs  are 
included  in  the  application  and  the 
applicant  agrees  to  include  in  the 
program  design  all  the  critical  elements 
as  outlined  in  the  program  brief,  the 
applicant  need  only  identify  the 
program,  which  statutorily  authorized 
purpose  it  is  intended  to  achieve,  the 
title  of  the  BJA  program  brief  being 
implemented  and  the  funding  level 
(including  amount  and  source  of  match). 

Input  Into  and  Review  of  the  Strategy 

The  Act  requires  that  the  state 
strategy  be  prepared  after  consultation 
with  state  and  local  officials, 
particularly  those  whose  duty  it  is  to 
enforce  drug  and  criminal  laws  and 
direct  the  administration  of  justice. 
Section  503(a)(1)  of  the  Act  It  also 
requires  that  the  application  be  made 
public  before  submission  to  BJA  and 
that,  as  provided  by  state  law  or 
procedures,  citizens  and  neighborhood 
and  community  groups  be  provided  an 
opportunity  to  comment  on  the 
application.  Secti(Hi  503(a)(5)  of  the  Act. 

The  state  is  encouraged  to  provide  a 
copy  of  the  application  or  a  summary 


which  includes  an  analysis  of  the  area 
of  greatest  need,  the  allocation  of  funds 
and  the  impact  of  the  state  strategy  on 
major  jurisdictions,  at  a  minimum,  to 
jurisdictions  with  populations  of  250,000 
or  more  for  review  and  comment.  The 
distribution  of  the  application  or 
summary  to  large  jurisdictions  may 
occur  simultaneously  with  the 
submission  of  the  application  to  BJA. 

The  application  should  describe  the 
mechanisms  for  obtaining  input  and 
review,  the  jurisdictions  which 
participated  and  how  the  information 
was  used. 

Application  Assurances 

The  Chief  Executive  Officer  of  the 
state  or  his/her  designee  must  make  the 
following  assurances  as  a  part  of  the 
state  application: 

Non-supplanting 

The  applicant  assures  that  Federal 
funds  made  available  under  the  formula 
grant  of  this  subpart  will  not  be  used  to 
supplant  state  or  local  funds,  but  will  be 
used  to  increase  the  amounts  of  such 
funds  that  would,  in  the  absence  of 
Federal  funds,  be  made  available  for 
law  enforcement  activities.  Section 
503(a)(2)  of  the  Act. 

Matching  funds 

The  applicant  assures  that  matching 
funds  required  to  pay  the  non-Federal 
portion  of  the  cost  of  each  program  and 
project,  for  which  grant  funds  are  made 
available,  shall  be  in  addition  to  funds 
that  would  otherwise  be  made  available 
for  the  recipients  of  grant  funds.  Section 
503(a)(3)  of  die  Act. 

Matching  funds  should  be  prov-ided  on 
a  project-by-project  basis.  However,  the 
state  may  request  BJA  to  approve 
exceptions,  such  as  match  on  a  program- 
by-program  basis,  statewide  basis,  unit- 
of-govemment  basis  or  a  combination  of 
the  above.  The  state  must  include  any 
requests  for  approval  of  other  than 
project-by-project  match  in  its 
application  to  BJA. 

Legislative  review 

The  applicant  assures  that  the  state 
application  described  in  this  section  and 
any  amendment  thereto  has  been 
submitted  for  review  to  the  state 
legislature  or  its  designated  body.  For 
purposes  of  this  section,  the  application 
or  amendment  shall  be  deemed  to  be 
reviewed  if  the  state  legislature,  or  its 
designated  body,  does  not  review  the 
application  or  amendment  within  30 
days  from  the  date  of  submission. 
Section  503(a)(4)  of  the  Act. 
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Public  comment 

The  applicant  assures  that  the  state 
application  and  any  amendment  to  it  are 
made  public  before  submission  to  B]A 
and,  to  the  extent  provided  under  state 
law  or  established  procedure,  an 
opportunity  for  public  comment  was 
provided  to  citizens  and  to 
neighborhood  and  community  groups. 
Section  503(a)(5]  of  the  Act. 

Evaluation 

The  applicant  assures  that  following 
the  first  fiscal  year  covered  by  an 
application  and  for  each  fiscal  year 
thereafter,  a  performance  evaluation 
and  assessment  report  concerning  the 
activities  carried  out  under  this  program 
will  be  submitted  to  BJA.  Section 
503(a)(6)  of  the  Act. 

Recordkeeping 

The  applicant  assures  that  fund 
accounting,  auditing,  monitoring, 
evaluation  procedures  and  such  records 
as  B)A  shall  prescribe  shall  be  provided 
to  assure  fiscal  control,  proper 
management  and  efficient  disbursement 
of  funds  received  under  the  Act.  Section 
503(a)(7)  of  the  Act. 

Reporting 

The  applicant  assures  that  it  shall 
maintain  such  data  and  information  and 
submit  such  reports  in  such  form  at  such 
times  and  containing  such  information 
as  BJA  may  reasonably  require  to 
administer  the  program.  Section 
503(A)(8)  of  the  Act 

Compliance  with  the  Act 

The  applicant  certifies  that  the 
programs  contained  in  its  application 
meet  all  the  requirements,  diat  all  the 
information  is  correct  that  there  has 
been  appropriate  coordination  with 
affected  agencies  and  that  the  applicant 
will  comply  with  all  provisions  of  the 
Act  and  all  other  applicable  Federal 
laws,  regulations  and  guidelines.  Section 
503(a)(g)  of  the  Act 

User  Accountability 

The  applicant  assures  that  the  state  is 
undertaking  initiatives  to  reduce, 
through  the  enactment  of  innovative 
penalties  or  increasing  law  enforcement 
efforts,  the  demand  for  controlled 
substances  by  holding  accountable 
those  who  unlawfully  possess  or  use 
such  substances.  Section  503(a)(10)  of 
the  Act. 

Drug-Free  Workplace 

The  applicant  assures  that  it  will 
comply  with  Title  V  of  the  Anti-Drug 
Abuse  Act  of  1988  and  regulations 
promulgated  by  the  Federal  Government 
to  maintain  a  drug-free  workplace. 


Debarment 

The  applicant  assures  that  it  will 
require  all  subgrant  applicants  to 
complete  a  “Certification  Regarding 
Debarment,  Suspension,  Ineligibility  and 
Voluntary  delusion.  Lower  Tier 
Covered  Transactions,”  in  accordance 
with  Executive  Order  12549,  Debarment 
and  Suspension,  34  CFR  Part  85,  Section 
85.510,  Participants’  Responsibilities. 

Civil  Rights 

The  applicant  assures  that  it  will 
comply,  and  all  its  subgrantees  and 
contractors  will  comply,  with  the 
nondiscrimination  requirements  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended;  Title  VI  of  the 
Civil  Rights  Act  of  1964;  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended;  Title  IX  of  the  Education 
Amendments  of  1972;  the  Age 
Discrimination  Act  of  1975;  the 
Department  of  Justice 
Nondiscrimination  Regulations  28  CFR 
Part  42,  Subparts  C,  D,  E,  and  G;  and 
Executive  Order  11246,  as  amended  by 
Executive  Order  11375,  and  their 
implementing  regulations,  41  CFR  60.1  et 
seq.,  as  applicable  to  construction 
contracts. 

Findings  of  Discrimination 

The  applicant  assures  that  in  the 
event  a  Federal  or  state  court  or 
administrative  agency  makes  a  finding 
of  discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  findLog  to  the 
OCR,OJP. 

Equal  Employment  Opportunity 
Program 

The  applicant  assures  that  if  required 
to  formiilate  an  Equal  Employment 
Opportunity  Program  (EEOPJ,  in 
accordance  with  28  C^  42.301  et  seq.,  it 
will  maintain  a  ciirrent  one  on  file. 
Further,  the  applicant  will  require  every 
fund  recipient  required  to  formulate  an 
EEOP,  in  accordance  with  the  previously 
cited  regulation  and  to  submit  a 
certification  to  the  applicant  that  it  has  a 
current  EEOP  on  file  which  meets  the 
applicable  requirements. 

The  applicant  assures  that  if  required 
to  maintain  an  EEOP  and  the  applicant 
agency  will  directly  utilize  $500,000  or 
more  in  grant  funds,  it  will  submit  a 
copy  of  the  EEOP  with  its  application. 
The  statewide  application  for  funds  may 
not  be  awarded  prior  to  approval  of  the 
applicant's  EEOP  by  the  OCR,  OJP.  In 
those  instances  where  a  subgrantee  is 
required  to  maintain  an  EEOP  and  the 
proposed  subgrant  is  for  $500,000  or 


more,  the  applicant  will  provide  a  copy 
of  the  EEOP  to  BJA  and  will  not  make 
the  subgrant  award  until  the 
subgrantee's  EEOP  has  been  approved 
by  OCR,  OJP. 

Financial  and  Administrative  Guide 

The  applicant  assures  that  it  will 
comply  with  the  provisions  of  OJP's 
M7100.1. 

Compliance  with  Federal  Procedures 

The  applicant  assures  that  it  will 
comply  with  the  provisions  of  28  CFR 
applicable  to  grants  and  cooperative 
agreements,  including  Part  II, 
Applicability  of  Office  of  Management 
and  Budget  Circulars;  Part  18, 
Administrative  Review  Procedures;  Part 
20,  Criminal  Justice  Information 
Systems;  Part  22,  Confidentiality  of 
Identifiable  Research  and  Statistical 
Information;  Part  23,  Criminal 
Intelligence  Systems  Operating  Policies; 
Part  30,  Intergovernmental  Review  of 
Department  of  Justice  Programs  and 
Activities;  Part  42,  Nondiscrimination 
Equal  Employment  Opportunity  Policies 
and  Procedures;  Part  61,  Procedures  for 
Implementing  the  National 
Environmental  Policy  Act;  and  Part  63, 
Floodplain  Management  and  Wetland 
Protection  Procedures. 

Drug  and  Violent  Crime  Policy  Board 

Each  state  is  strongly  encouraged  to 
establish  a  Drug  and  Violent  Crime 
Policy  Board  to  serve  as  a  forum  for 
conmumication  and  a  structure  for 
coordination.  The  Board  should  be 
responsible  for  the  development  of  the 
state  strategy  and  should  facilitate 
coordination  within  the  state.  The  Board 
members  should  represent  state  and 
local  officials,  all  components  of  the 
criminal  Justice  system  (e.g.,  law 
enforcement,  prosecution,  courts  and 
corrections),  education  and  treatment. 
Tlie  United  States  Attorney  or  the  Chair 
of  the  Law  Enforcement  Coordinating 
Committee  should  also  be  included  on 
the  Board  to  facilitate  coordination  with 
Federal  drug  control  efforts.  Federal 
employees  who  serve  as  members  of  the 
Board  should  be  nonvoting  members 
relative  to  state  grant  funding  decisions. 
The  Board  should  be  appointed  by  the 
Governor  to  establish  its  credibility  as 
the  Policy  Board  within  the  state  and  the 
importance  of  its  mission.  If  a  Board  is 
established,  the  application  for  formula 
grant  funds  should  include  a  list  of 
Board  members,  their  agency  and  level 
of  government  and  their  criminal  justice 
function  and/or  other  discipline  (e.g., 
education  or  drug  treatment)  they 
represent. 
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Up  to  10  percent  of  the  state’s  total 
allocation  under  the  Dmg  Control  and 
System  Improvement  Grant  Program 
may  be  used  for  administration  of  the 
program.  Payment  of  the  costs 
associated  with  the  operation  of  the 
Drug  and  Violent  Crime  Policy  Board  is 
an  allowable  use  for  the  administrative 
funds. 

Review  of  State  Applications 
45-Day  Rule 

BJA  shall  approve  or  disapprove 
applications  or  amendments  within  45 
days  of  official  receipt.  The  application 
or  amendment  shall  be  considered 
approved  unless  BJA  informs  the 
applicant  in  writing  of  specific  reasons 
for  disapproval  prior  to  the  expiration  of 
the  45-day  period.  Applications  which 
are  incomplete,  as  determined  by  BJA, 
shall  not  be  considered  officially 
received  for  purposes  of  the  45-day  rule. 
Section  505(b)  of  the  Act. 

Written  Notification  and  Reason  for 
Disapproval 

BJA  shall  notify  the  applicant  in 
writing  of  the  specific  reasons  for  the 
disapproval  of  the  application  or 
amendment,  in  whole  or  in  part.  'The 
applicant  will  be  afforded  an 
opportunity  for  reconsideration  before  a 
final  determination  of  disapproval  is 
made.  Section  505(dJ  of  the  Act. 

Affirmative  Finding 

BJA,  prior  to  approval  of  the 
application  or  amendments,  must  make 
an  affirmative  finding  in  writing  that  the 
program  or  project  has  been  reviewed  in 
accordance  with  the  Act.  Section 
505(a)(2)  of  the  Act. 

State  Program  and  Project  Evaluation 

Each  program  funded  by  the  state 
shall  contain  an  evaluaton  component. 
The  National  Institute  of  Justice  (NIJ),  in 
consultation  with  BJA,  will  establish 
guidelines  for  the  evaluation  of 
programs  funded  by  the  states  under  the 
Formula  Grant  Program.  Section  501(c) 
of  the  Act. 

To  meet  this  requirement,  BJA 
recommends  that  the  states: 

•  Follow  closely  the  evaluation 
guidance  provided  by  NIJ; 

•  Establish  an  evaluation  capability 
within  the  State  Office: 

•  Analyze  the  Annual  Project  Report 
Forms  completed  at  the  project  level  for 
evaluative  purposes; 

•  Conduct  intensive  evaluations  of 
programs  or  projects  of  particular 
importance,  particularly  those  related  to 
the  strategy;  and 

•  Integrate  the  evaluation  results  into 
the  strategy  development  process. 


The  purpose  of  evaluating  each 
program  is  to  assess  how  well  it  has 
been  implemented  and  to  assess  the 
extent  to  which  the  activities  funded 
have  achieved  the  program’s  goals.  Such 
assessments  should  be  designed  to 
provide  administrators  and  policy 
makers  with  an  improved  understanding 
of  whether  specific  activities  accomplish 
their  desired  results  of  furthering  the 
state  strategy. 

The  reporting  provisions  outlined  in 
section  522(a)  of  the  act,  require  that  the 
states  provide  evaluation  results  of 
programs  and  projects  and  analyze 
formula  grant  activities  at  several  levels. 
The  states  should  conduct  evaluations 
designed  to  assess  the  effectiveness  of 
individual  projects  (e.g.,  a  particular 
task  force  in  jurisdiction  “X”).  Broader 
evaluations  should  also  be  conducted. 
These  might  include  comparisons  of 
differently  designed  projects  within  a 
single  program  area,  or  evaluations  of 
whether  one  type  of  program  (e.g. 
demand  reduction  education)  is  more  or 
less  effective  than  other  programs  as  a 
means  to  address  the  drug  problem.  The 
states  should  also  assess  the  impact 
programs  and  project  activities  have  on 
meeting  the  needs  identified  in  the  state 
strategy. 

Evaluation  Capability  at  the  State  Level 

BJA  recommends  that  an  evaluation 
capability  be  established  at  the  state 
level  to  coordinate  and  economize 
evaluation  activities.  ’This  could  be 
achieved  by:  expanding  the  functions  of 
the  state’s  statistical  analysis  center 
(SAC)  if  it  contains  evaluation  expertise; 
creating  an  evaluation  unit  within  the 
State  Office:  or  by  contracting  for 
evaluation  services. 

The  establishment  of  a  state  level 
capability  will  facilitate  evaluations 
involving  assessments  of  more  than  one 
project.  Such  evaluations  require 
collecting  consistent  information  about 
projects  as  well  as  making  comparisons 
among  projects.  Evaluations 
contemplating  rigorous  controls,  such  as 
experimental  or  quasi-experimental 
designs,  require  the  assistance  of 
trained  research  professionals.  States 
may  find  it  advisable  to  position  such 
research  professionals  at  the  state  level 
rather  than  at  the  project  level. 

Administrative  funds,  program  funds 
or  a  combination  of  the  two  may  be 
used  for  the  evaluation  activities.  For 
purposes  of  computing  the  pass-through 
of  funds  to  local  units  of  government, 
program  funds  used  for  evaluation  are 
assumed  to  be  used  in  the  same 
proportion  as  the  funds  used  for 
evaluation  of  projects  implemented  by 
state  agencies  and  local  units  of 
government. 


Annual  Project  Report  Forms 

To  facilitate  the  collection  of  uniform 
performance  data  and  to  ease  the 
administrative  burden  on  the  states.  BJA 
will  develop  a  performance  reporting 
system  designed  to  collect  information 
from  the  operational  units  closest  to  the 
data.  An  Annual  Project  Report  Form 
will  be  developed  for  each  of  the 
legislatively  authorized  purpose  areas  to 
collect  information  on  activities 
undertaken  and  the  results  achieved  for 
each  project  funded.  The  Annual  Project 
Report  Forms  will  be  reviewed  by  NIJ  to 
ensure  that  the  requested  information  is 
both  appropriate  and  sufficient  to  meet 
project  and  program  evaluation 
requirements.  If  the  states  determine 
that  additional  information  is  required 
from  their  projects,  they  may 
supplement  the  Annual  Project  Report 
Forms  with  a  request  for  additional 
information. 

A  form  must  be  completed  annually 
be  each  project  or  within  45  days  of 
termination  of  the  project.  Project 
personnel  will  be  required  to  send  the 
forms  to  the  State  Office  where  they  will 
be  available  for  an  assessment  of 
project  and  program  effectiveness.  The 
state  shall  make  copies  of  the  forms  and 
send  them  to  BJA  within  30  days  of 
receiving  them  from  the  projects.  The 
state  may  want  to  request  this 
information  from  the  projects  more 
frequently,  such  as  quarterly.  For  many 
projects,  analysis  of  the  data  contained 
in  the  Annual  Project  Report  Forms  will 
be  relied  upon  to  meet  the  evaluation 
requirements  in  the  Act. 

If  a  state  awards  grant  funds  prior  to 
the  development  of  guidelines  for  the 
evaluation  of  programs  by  NIJ,  the  state 
should  special  condition  the  award  to 
require  compliance  with  the  evaluation 
requirements  once  they  are  developed. 

Intensive  Evaluations  of  Selected 
Programs  or  Projects 

The  states  may  wish  to  conduct  more 
intensive  evaluations  of  selected 
programs  or  projects,  and  are 
encouraged  to  do  so.  States  may  chose 
from  among  many  different  assessment 
methods  in  designing  their  evaluation 
efforts.  For  studies  of  single  projects, 
they  may  chose  to  employ  such 
methodologies  as:  case  studies;  before 
and  after  or  other  time-series  studies; 
tracking  of  specified  cohorts  (e.g., 
suspects,  defendants  or  offenders)  to 
learn  how  a  particular  project  affects 
the  system’s  response  to  the  respective 
cohort;  or  any  of  several  other  available 
methodologies.  They  may  chose 
rigorously  designed  evaluations. 
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including  controlled  experiments  and 
quasi-experimental  statistical  analyses. 

The  choice  of  evaluation  activities  to 
be  undertaken  by  the  states  should 
reflect  some  consideration  of  the 
strategic  importance  of  the  projects  and 
programs  to  be  assessed.  States  may 
concentrate  their  evaluation  resources 
on  those  programs  that  constitute  major 
components  of  the  state's  strategy.  They 
may  also  chose  to  focus  their  resources 
on  programs  or  projects  that  test  new 
concepts  or  practices. 

Generally,  non-experimental  methods 
can  be  useful  for  exploratory  analyses 
of  how  and  why  particular  interventions 
work  or  do  not  work;  for  developing 
hypotheses  about  the  causal 
relationships  and  outcomes;  and  for 
developing  measurements  of  activities 
and  outcomes.  Experimental  designs  are 
called  for  when  strict  tests  of 
hypotheses  are  needed.  The  guidelines 
to  be  developed  by  the  NI]  will  discuss 
these  di^erent  methods,  and  will 
provide  criteria  for  determining  which 
types  are  appropriate. 

B]A  and  NIJ  may  also  conduct 
intensive  evaluations  of  selected 
programs  or  projects  being  implemented 
in  the  states.  These  activities  will  be 
coordinated  with  or  conducted  in 
cooperation  with  the  State  Offices. 

Integration  of  Evaluation  Results  Into 
the  Strategy  Development  Process 

Program  and  project  activities  should 
be  evaluated  to  provide  state  and  local 
officials  with  information  on  the 
effectiveness  of  the  activities  and  to 
assist  decision  makers  in  developing 
and  modifying  the  state  strategy.  The 
strategy  development  process  requires  a 
definition  of  the  drug  and  violent  crime 
problems  in  the  state  and  the  resource 
needs  to  address  the  problem.  The 
strategy  that  is  developed  to  address  the 
problem  and  resource  needs  should  be 
continually  reviewed  and  assessed  to 
determine  if  it  is  the  most  effective 
strategy.  The  results  of  the  evaluations 
should  be  used  to  modify  and  improve 
the  strategy  to  more  effectively  address 
the  problems  in  the  state. 

Waiver  of  Evaluation  Requirements 

The  Director  of  BjA  may  waive  this 
requirement  when,  in  the  opinion  of  the 
Director,  the  program  is  not  of  sufficient 
size  to  justify  a  Ml  evaluation  report,  or 
the  program  is  designed  primarily  to 
provide  material  resources  and  supplies, 
such  as  laboratory  equipment,  that 
would  not  justify  a  Ml  evaluation 
report.  Section  501(c)  of  the  Act. 

A  request  for  a  waiver  can  be 
included  in  the  state’s  application  for 
formula  grant  funds  or  may  be 
submitted  as  a  separate  request.  It 


should  include  a  description  of  the 
program,  the  amount  of  the  award  and 
the  justification  for  the  waiver  of  the 
evaluation  requirement.  BJA  will  review 
the  request  and  provide  the  state  with  a 
formal  response  waiving  the 
requirements,  modifying  the 
requirements  for  this  program  or 
denying  the  waiver.  BJA  will  generally 
not  waive  the  Annual  Project  Report 
Forms  requirement. 

State  Reporting  Requirements 

Individual  Project  Reports 

States  are  required  to  provide  to  BJA 
within  30  days  after  the  award  of  a 
subgrant  an  intitial  project  report  which 
provides  information  on  the  subgrant 
recipient  (name,  address,  contact 
person],  the  subgrant  period,  the  type  of 
award  (new  or  renewal),  the  subgrant 
funding  level  and  the  general  target  area 
(geographic  area,  population  group)  to 
be  impacted.  BJA  will  provide  a  form  to 
assist  the  states  in  reporting  this 
information. 

Annual  Report 

Section  522(a)(1)  of  the  Act  requires 
that  the  state,  or  a  local  unit  of 
government  in  the  case  of  a  non¬ 
participating  state,  annually  submit  to 
BJA  a  report  concerning  the  activities 
carried  out  under  the  formula  grant 
These  performance  reports  will  provide 
the  basis  for  the  annual  report  ^m  BJA 
to  the  President  and  the  Congress  as 
required  by  section  522(b)  of  the  Act 
The  reports  from  the  states  must 
contain: 

•  A  summary  of  the  activities  carried 
out  under  the  formula  grant  program  and 
an  assessment  of  the  impact  of  such 
activities  on  meeting  the  needs 
identified  in  the  state  strategy: 

•  A  summary  of  the  activities  carried 
out  during  the  year  under  any 
discreionary  grants  received  by  the 
state; 

•  The  evaluation  results  of  programs 
and  projects; 

•  An  explanation  of  how  the  Federal 
funds  provided  under  this  program  were 
coordinated  with  state  agencies 
receiving  Federal  funds  for  drug  abuse 
education,  prevention,  treatment  and 
research  activities;  and 

•  Such  other  information  as  BJA  may 
require  by  rule. 

The  report  required  by  the  Act  will 
contain  information  which  will  be  useM 
for  making  informed  decisions  regarding 
drug  control  and  criminal  justice  policy 
and  strategies  at  the  Federal,  state  and 
local  levels.  In  order  to  encourage  the 
states  to  use  this  information  for 
planning  and  program  development,  the 
annual  report  will  be  incorporated  into 


the  strategy  development  process  as 
discussed  in  Appendix  A,  which 
includes  a  recommended  format  for 
development  of  the  statewide  strategy. 
The  states  will  MfiU  the  legislative 
requirement  for  an  annual  report  by 
providing  to  BJA  copies  of  the  Annual 
Project. 

Report  Forms  discussed  in  the 
previous  section  on  evaluation 
requirements  and  by  following  the 
recommended  format  for  the 
development  of  a  statewide  strategy  as 
outlined  in  Appendix  A. 

Appendix  A 

Development  of  a  Statewide  Strategy 

The  statewide  strategies  developed  by  the 
states  will  be  instrumental  in  shaping  and 
determining  the  success  of  the  Drug  Control 
and  System  Improvement  Grant  Program.  As 
part  of  the  Anti-Drug  Abuse  Act  of  1988,  the 
Drug  Control  and  System  Improvement  Grant 
Program  provides  assistance  to  improve  the 
functioning  of  the  criminal  justice  system  and 
to  enhance  the  capabilities  at  the  state  and 
local  levels  to  effectively  control  violent 
crime  and  drug  offenses  and  treat  drug 
offenders. 

The  strategy  should  serve  as  a 
comprehensive  blueprint  for  the  coordination 
of  d^  and  violent  crime  control  efforts  and 
the  targeting  of  Federal,  state  and  local 
resources  within  the  state.  A  thorough 
analysis  of  the  nature  and  extent  of  the 
problem  will  improve  the  state’s  ability  to 
develop  a  response  which  results  in  the 
greatest  impact  on  the  problem. 

Increased  efforts  by  one  component  of  the 
system  must  be  considered  in  the  larger 
context  of  its  impact  on  the  criminal  justice 
system  as  a  whole.  For  example,  increased 
enforcement  efforts  will  have  little  affect 
without  adequate  prosecution,  adjudication, 
detention  and  treatment  resources  to  respond 
to  the  increased  numbers  of  drug  offenders. 

The  strategy  should  also  addi^  the 
problems  and  resoiuxe  needs  of  the  various 
jurisdictions  throughout  the  state.  A 
comprehensive  effort  is  necessary  to  avoid 
simply  displacing  the  problem  from  one 
jurisdiction  to  another  due  to  the 
concentration  of  drug  control  efforts  in  one 
jurisdiction.  The  state  should  establish 
procedures  which  afford  local  jurisdictions 
the  opportimity  to  provide  input  into  the 
development  of  the  strategy  and  the 
establishment  of  program  priorities. 

A  thorough  understanding  of  the  problem 
also  requires  an  analysis  of  the  extent  and 
nature  of  the  problem  over  time.  For  example, 
if  a  new  drug  is  emerging  as  the  drug  of 
preference  in  the  state,  control  efforts  and 
treatment  services  may  require  reorientation. 
It  is  also  important  to  identify  areas  of  the 
state  with  major  drug  and  violent  crime 
problems,  such  as  large  cities  and  border 
areas. 

The  strategy  should  include  goals  and 
objectives  to  address  the  problems  and 
resource  needs.  A  plan  for  implementation  of 
the  strategy  should  include  the  identification 
of  programs,  changes  in  legislation  and 
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administrative  procedures  and  methods  to 
improve  coordination  and  cooperation. 

Section  I— Overview  of  the  State 
Nature  and  Extent  of  the  Problem 
In  order  to  develop  an  effective  drug 
control  and  criminal  justice  system 
improvement  strategy,  the  state  must  hrst 
define  the  nature  and  extent  of  the  drug  and 
violent  crime  problems  in  the  state  and 
analyze  how  efficiently  and  effectively  the 
criminal  justice  system  handles  drug  and 
violent  crime  cases.  Definition  of  the  problem 
should  include; 

•  An  assessment  of  the  types  and  amount 
of  drugs  available  within  the  state.  Price  and 
purity  of  the  drugs  seized  should  be  analyzed 
as  indicators  of  drug  availability; 

•  The  level,  types,  methods  and  sources  of 
drugs  transported  into  or  out  of  the  state; 

•  A  definition  of  the  patterns  of  usage  and 
crime  associated  with  drug  use; 

•  Identification  of  drug  distribution 
networks; 

•  An  assessment  of  the  role  of  organized 
crime  organizations,  ethnic  groups,  youth 
gangs  and  other  groups  in  d^  trafficking; 
and 

•  The  nature,  amount  and  causes  of  violent 
crime  (e.g.  drug-related). 

The  drug  and  violent  crime  problems  are 
likely  to  vary  across  the  state.  The  problems 
should  be  defined  for  the  state  as  a  whole 
and  for  areas  of  the  state  most  likely  to  be 
experiencing  the  greatest  problem,  such  as 
large  cities  and  border  areas.  At  a  minimum, 
a  separate  analysis  should  be  completed  for 
jurisdictions  of  250,000  and  border  areas. 
Other  areas  of  the  state  with  major  drug  and 
violent  crime  problems  should  be  identified 
by  the  state  and  analyzed  separately. 

Changes  in  the  nature  and  extent  of  the 
problem  should  be  reviewed  over  time  to 
identify  shifting  patterns  of  crime  and  to 
assess  the  impact  of  the  state  strategy  on  the 
problem. 

Current  Efforts 

Before  making  decisions  on  new  programs 
to  address  the  dnig  and  violent  crime 
problems,  the  state  should  identify  current 
efforts  within  the  state.  How  effectively  and 
efficiently  are  drug  and  violent  crime  cases 
processed  by  the  criminal  justice  system?  Are 
correctional  and  treatment  services  adequate 
to  protect  the  public  and  to  meet  the  needs  of 
violent  and  drug-dependent  offenders?  Are 
current  laws  and  administrative  procedures 
related  to  drug  and  violent  crime  cases 
adequate?  This  section  should  include  an 
assessment  of  available  resources  in  law 
enforcement,  prosecution,  adjudication, 
corrections  and  treatment.  The  analysis 
should  contain  a  list  of  the  qualifying 
initiatives  undertaken  to  assure  user 
accountability  as  well  as  a  listing  of  the 
specific  state  budget  information  to  support 
the  non-supplanting  certification. 

Resource  Needs 

This  section  of  the  statewide  strategy 
should  identify  gaps  in  services  and  areas 
where  additional  resources  are  needed  to 
develop  a  system-wide  capability  to  address 
the  drug  and  violent  crime  problems  in  the 
state.  This  section  should  also  include  a 
review  of  the  need  for  changes  in  legislation. 


procedures  or  interagency  cooperation  which 
would  increase  the  effectiveness  of  drug 
control  and  violent  crime  efforts.  The 
resource  needs  of  each  component  of  the 
criminal  justice  and  juvenile  justice  systems 
should  be  addressed  to  include  enforcement, 
prosecution,  adjudication,  corrections  and 
treatment.  This  section  should  also  address 
the  need  for  multijurisdictional  efforts, 
including  Federal,  state  and  local  cooperation 
and  interstate  efforts. 

Areas  of  Greatest  Need 

The  Act  states  that  “in  distributing  funds 
received  under  this  part  among  urban,  rural 
and  suburban  units  of  local  government  and 
combinations  thereof,  the  state  shall  give 
priority  to  those  jurisdictions  of  the  greatest 
need.”  The  states  should  establish  criteria 
and  a  process  for  determining  areas  of 
greatest  need,  make  them  available  to  local 
units  of  government  and  include  a  copy  in 
their  application  to  BjA.  To  assist  with  the 
identiheation  of  jurisdictions  of  the  greatest 
need  and  to  define  the  problem  and  resource 
needs  in  these  jurisdictions,  states  should 
complete  or  request  that  selected 
jurisdictions  complete  the  data  summary 
forms  for  the  jurisdiction.  The  strategy 
submitted  wi^  the  state’s  application  should 
contain  the  data  and  analysis  for  the 
jurisdictions  of  greatest  need,  in  addition  to 
summary  data  forms  and  analysis  for  the 
entire  state. 

In  addition  to  assisting  the  state  with  the 
development  of  the  state  strategy,  the 
information  on  areas  of  greatest  need  will  be 
provided  to  the  Office  of  National  Drug 
Control  Policy  for  use  in  identifying  areas  of 
high  intensity  drug  trafficking.  'The  Office  of 
National  Dnig  Control  Policy  may  use  the 
information  in  designating  areas  of  the 
United  States  as  high  intensity  drug 
trafficking  areas  and  directing  the 
reassignment  of  Federal  resources  to  such 
areas.  The  states  may  find  the  following 
criteria,  which  the  Director  of  the  Office  of 
Drug  Control  Policy  is  legislatively  directed 
to  consider  in  determining  high  intensity  drug 
trafficking  areas,  useful  in  developing  criteria 
for  areas  of  greatest  need: 

•  The  extent  to  which  the  areas  is  a  center 
of  illegal  drug  production,  manufacturing, 
importation  or  distribution; 

•  The  extent  to  which  state  and  local  law 
enforcement  agencies  have  committed 
resources  to  respond  to  the  drug  trafficking 
problem  in  the  areas,  thereby  indicating  a 
determination  to  respond  aggressively  to  the 
problem; 

•  The  extent  to  which  drug-related 
activities  in  the  area  are  having  a  harmful 
impact  on  other  areas  of  the  country;  and 

•  The  extent  to  which  a  significant 
increase  in  allocation  of  Federal  resources  is 
necessary  to  respond  adequately  to  drug- 
related  activities  in  the  area. 

Impact  of  the  Strategy  on  the  Drug  and 
Violent  Crime  Problem 
As  the  state's  current  strategy  is  reviewed 
and  modified  or  a  new  strategy  is  developed, 
it  is  important  to  assess  the  impact  of  the 
current  strategy  on  the  problem.  Is  the  current 
strategy  reducing  the  availability  and  usage 
of  drugs  and  the  occurrence  of  violent  crime 
in  the  state? 


The  Act  requires  that  each  state  submit  an 
annual  report  containing  a  summary  of 
activities  carried  out  with  formula  and 
discretionary  grant  funds  and  the  impact  of 
such  activities  on  meeting  the  need  identified 
in  the  state  strategy.  The  report  should  also 
contain  the  evaluation  results  of  programs 
and  projects  implemented  as  a  part  of  the 
strategy.  The  results  of  the  evaluations  of 
projects,  programs  and  the  impact  of  the  state 
strategy  on  the  drug  problem  and  the 
functioning  of  the  criminal  justice  system 
should  serve  as  the  basis  for  modifying  or 
augmenting  the  strategy  to  make  it  more 
effective  in  addressing  the  drug  problem  and 
improving  the  functioning  of  the  criminal 
justice  system. 

The  state  will  meet  the  requirement  for  an 
annual  report  by  implementing  the  Annual 
Project  Reporting  system,  discussed  on  page 
15  of  this  document,  and  including  a  section 
in  the  strategy  which  analyzes  the  evaluation 
results  of  previously  implemented  projects, 
programs  and  the  impact  on  the  strategy. 

Section  II—Descripton  of  the  Strategy 
Strategy  for  Addressing  the  Problems 
The  information  and  data  gathered  and 
analyzed  in  the  definition  of  the  problem, 
identification  of  current  efforts  and  gaps  in 
services,  identification  of  jurisdictions  of 
greatest  need  and  analysis  of  the  impact  of 
the  current  strategy  will  serve  as  the  basis  for 
the  strategy  to  address  the  drug  problem  in 
the  state. 

The  statewide  strategy  should  include  a 
number  of  goals  to  address  various  aspects  of 
the  problem  or  problems  being  addressed. 
These  various  goals,  resource  needs  and 
objectives  established  to  implement  the 
strategy  should  be  clearly  stated.  The  clear 
statement  of  the  goals  and  objectives  which 
the  state  will  pursue  facilitates  the 
understanding  of  the  strategy  and  the 
assignment  of  responsibility  for 
implementation. 

The  strategy  should  also  identify  the 
financial  or  personnel  resources  needed  to 
meet  the  objectives,  set  priorities  for 
implementing  the  objectives  and  allocating 
resources  and  establish  time  frames  for 
accomplishing  the  objectives. 

Program  priorities  for  the  use  of  the 
formula  grant  funds  will  flow  from  the 
development  of  this  strategy.  The  strategy 
shc'ild  also  address  the  use  of  other  state, 
local  and  private  resources  and  plans  for 
legislative  and  administrative  changes 
needed  to  implement  the  statewide  strategy. 

A  comprehensive  strategy  should  contain 
broad-based  goals  in  the  areas  of  prevention 
and  education,  enforcement  and  intelligence, 
prosecution,  adjudication,  corrections, 
treatment  and  information  systems.  For  each 
goal  the  state  should  establish  objectives  and 
an  implementation  plan.  The  following 
example  of  the  National  Investigations 
Strategy  from  the  National  Drug  Strategy  and 
Implementation  Plans  developed  by  the 
National  Drug  Policy  Board  is  provided  to 
illustrate  this  point: 

National  Investigation  Goal.  To  reduce  the 
supply  of  illegal  drags  by  immobilizing  drag 
trafficking  organizations. 
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First  Objective.  To  Immobilize  Drug 
Trafficking  Organizations. 

Implementation  Plan: 

•  increase  the  time  spent  by  DEA  on 
Organized  Crime  Drug  Enforcement  Task 
Forces  (OCDETF)  cases  by  five  percent: 

•  Increase  FBI  resources  devoted  to 
OCDETF  and  focus  80  percent  of  their  e^ort 
on  major  Colombian,  South  American, 

Mexican  and  Italian  drug  organizations. 

Devote  remaining  resources  to  investigation 
emerging  ethnic  drug  organizations; 

•  Identify  and  investigate  major  drug 
trafficking  organizations  involved  in  domestic 
and  international  corruption;  and 

•  Make  full  use  of  immigration  statutes 
against  drug  traffickers  and  reinforce  efforts 
to  disrupt  emerging  ethnic  drug  groups, 
backfill  100  INS  positions  and  add  50  INS 
special  agents. 

User  Accountability 

The  Act  requires  each  state  to  certify  that  it 
is  undertaking  initiatives  to  reduce,  through 
the  enactment  of  innovative  penalties  or 
increasing  law  enforcement  efforts,  the 
demand  for  controlled  substances  by  holding 
accountable  those  who  unlawfully  possess  or 
use  such  substances.  The  strategy  should 
describe  what  mechanisms  the  state  has  or 
will  establish  to  hold  drug  users  accountable. 
Coordination  of  Drug  Control  Efforts  Within 
the  State 

A  coordinated  response  by  Federal,  state 
and  local  criminal  justice,  education  and 
treatment  agencies  is  required  to  effectively 
address  the  drug  abuse  problems  in  this 
country.  This  section  should  describe  efforts 
made  by  the  state  to  coordinate  criminal 
justice  efforts  within  the  state.  It  should  also 
describe  efforts  to  coordinate  program 
activities  initiated  under  the  Narcotics 
Control,  Prevention  and  Treatment  Programs 
of  the  Anti-Drug  Abuse  Act  of  1988. 
Coordination  of  the  three  efforts  is  also 
required  under  the  prevention  program  (Drug- 
Free  Schools  and  Communities  Act)  and  the 
treatment  program  (Emergency  Substance 
Abuse  Treatment  and  Rehabilitation  Block 
Grant  Program). 

Coordination  of  State  and  Local  Drug  Control 
Efforts  With  Federal  Efforts 

The  Office  of  National  Drug  Control  Policy, 
created  by  the  Anti-Drug  Abuse  Act  of  1988, 
is  required  to  annually  develop  a  National 
Drug  Control  Strategy.  In  preparing  the 
strategy,  this  office  is  required  to  consult  with 
state  and  local  governments  and  to  review 
state  and  local  drug  control  activities  to 
ensure  that  the  United  States  pursues  well- 
coordinated  and  effective  drug  control  at  all 
levels  of  government  Title  1,  section  1005  of 
the  Anti-Drug  Abuse  Act  of  1988.  The 
Director  of  B)  A  is  required  to  prepare  and 
submit  recommendations  on  the  state  and 
local  drug  enforcement  component  of  the 
National  Drug  Control  Strategy  to  the  Office 
of  National  Drug  Control  Policy.  In  making 
such  recommendations,  the  Director  shall 
review  the  statewide  strategies  submitted  by 
the  states  and  obtain  input  from  the  state  and 
local  drug  enforcement  officials.  Section 
402(7)  of  the  Act. 

In  order  to  avoid  duplication  of  effort  and 


to  facilitate  coordination  among  Federal, 
state  and  local  agencies,  the  national  strategy 
should  be  reviewed  relative  to  state  efforts, 
and  the  state  should  provide  input  and  make 
recommendations  relative  to  the 
enhancement  or  modification  of  Federal 
efforts  to  assist  the  efforts  within  the  state. 

The  strategy  should  describe  the  relationship 
of  drug  control  efforts  in  the  state  to  the 
national  efforts  and  should  provide  input  for 
modification  of  the  National  Drug  Control 
Strategy  Toward  a  Drug-Free  America:  The 
National  Drug  Strategy  and  Implementation 
Plans  prepared  by  the  National  Drug  Policy 
Board  in  1988  should  be  used  for  preparation 
of  the  state's  Fiscal  Year  1989  strategy.  The 
National  Drug  Control  Strategy  which  will  be 
prepared  by  tiie  Office  of  National  Drug 
Control  Policy  should  be  used  for  preparation 
of  the  Fiscal  Year  1990  and  subsequent 
strategies.  BJA  will  provide  the  states  with 
copies  of  the  national  strategies  as  they 
become  available.  The  state  should  also 
become  familiar  with  and  coordinate  its 
efforts  with  Federal  drug  control  efforts 
within  the  state.  Federal  agencies  involved  in 
drug  control  include  the  Drug  Enforcement 
Administration,  the  Federal  Bureau  of 
Investigation,  U.S.  Customs  Service, 
Immigration  and  Naturalization  Service,  the 
Border  Patrol  and  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  The  Law  Enforcement 
Coordinating  Committees  associated  with 
each  United  States  Attorney's  Office  are 
required  to  develop  an  annual  drug  control 
strategy  which  should  be  reviewed  as  it  may 
be  of  assistance  in  the  development  of  the 
state  strategy.  This  section  should  describe 
how  the  statewide  strategy  enhances 
cooperation  and  avoids  duplication  of  effort. 
Evaluation  of  the  Strategy 
The  state  should  describe  the  mechanisms 
and  procedures  it  has  or  will  establish  to 
evaluate  the  impact  of  the  strategy  on  the 
drug  and  violent  crime  problems  in  the  state 
and  to  evaluate  the  programs  and  projects 
funded  to  implement  the  strategy. 

Section  HI— Data  Requirements 
The  development  of  a  statewide  strategy 
and  an  assessment  of  the  impact  of  the 
strategy  on  the  drug  and  violent  crime 
problems  in  the  state  and  Nation  will  require 
the  collection  of  certain  information.  BJA  has 
developed  a  data  summary  format  to  assist 
the  states  with  the  definition  of  data  needs 
and  to  facilitate  consistency  of  data  for 
analysis  of  program  impact  within  the  states 
and  Nation.  The  recommended  data  summary 
formal  for  the  state  as  a  whole  and  for  the 
jurisdictions  of  greatest  need  should  be 
included  as  part  of  the  application  for  Federal 
funds.  The  format  begins  on  page  25  of  this 
Appendix.  The  states  may  find  it  necessary 
to  collect  additional  information  related  to 
specific  issues  of  concern  to  the  state.  This 
additional  information  should  also  be 
included  in  the  strategy. 

The  data  included  in  the  data  summary  will 
be  updated  with  each  annual  application  and 
can  be  used  to  compare  progress  made 
toward  addressing  the  di^  and  violent  crime 
problem  in  the  state  the  previous  year  and  to 
aid  in  evaluating  the  need  to  modify  the 
strategy  for  the  coming  year. 


The  availability  of  data  will  vary  among 
the  states,  and  some  of  the  reconunended 
data  may  be  unavailable.  The  development  of 
this  data  for  strategy  development  and 
decision  making  within  the  state  should  be 
adopted  as  a  long-term  goal,  and  mechanisms 
should  be  established  to  gather  this 
information  in  the  future.  Possible  sources  of 
currently  available  data  which  should  be 
explored  include:  State  Statistical  Analysis 
Centers,  Uniform  Crime  Reports,  the  Law 
Enforcement  Coordinating  Committees 
(associated  with  each  U.S.  Attorney's  Office), 
Drug  Enforcement  Administration,  U.S.  Coast 
Guard,  U.S.  Customs  Service,  state  and  local 
criminal  justice  and  treatment  agencies.  State 
Drug  or  Organized  Crime  Task  Forces  and 
statewide  criminal  justice  and  treatment 
associations. 

If  data  is  not  available  on  a  statewide  basis 
or  in  a  central  repository,  surveys  of  criminal 
justice  agencies  and/or  sampling 
representative  jurisdictions  should  be 
considered.  Technical  assistance  on 
identifying  and  developing  data  sources  or 
data  collection  methods,  such  as  survey 
development  or  sampling  techniques,  can  be 
obtained  by  contacting  B}A. 

The  available  data  may  not  fit  neatly  into 
the  categories  provided  on  the  forms  included 
in  this  document.  An  attempt  should  be  made 
to  follow  the  format  as  closely  as  possible  to 
facilitate  the  aggregation  of  data  from  the 
various  states. 

However,  in  some  cases  a  state  may  have 
to  show  one  figure  to  reflect  two  or  more 
categories  because  the  level  of  detail 
requested  is  not  available.  When  detailed 
data  is  available  for  some  jurisdictions  but 
not  for  all,  two  forms  may  be  submitted,  one 
showing  the  detail  and  one  showing  the 
broader  total  figures.  An  explanation  of  any 
variations  to  the  recommended  format  should 
be  provided.  If  information  included  in  the 
data  summary  by  a  state  is  based  on 
estimates  rather  than  actual  data,  an 
explanation  of  the  method  for  determining 
the  estimate  should  be  included. 

The  statewide  strategy  incorporated  into 
the  state's  application  for  formula  grant  funds 
should  include  the  completed  data  summary. 
Narrative  information  which  analyzes  and 
explains  the  information  contained  in  the 
forms  or  which  addresses  specific  issues  of 
concern  to  the  state  should  also  be  included. 

No  application  from  a  state  will  be  denied 
simply  because  the  recommended  data  is  not 
available.  However,  the  state  should  describe 
its  efforts  to  identify  available  data  and  how 
a  determination  of  the  nature  and  extent  of 
the  drug  problem  was  made  in  the  absence  of 
complete  data.  If  the  data  is  incomplete,  the 
application  should  describe  the  mechanisms 
which  have  been  set  up  or  will  be  established 
to  collect  the  recommended  data  in  the 
future. 

(FR  Doc.  88-29672  Filed  12-23-88:  8:45  am] 
BILLING  CODE  4410-1S-M 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  Na  D-7421-7422  at  aL] 

Proposed  Exemptions;  Retirement 
Plan  for  Sates  and  Administrative 
Employees  of  M.L  Claster  &  Sons, 

Inc.,  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administratirai,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department] 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  fitim  the  date 
of  publication  of  this  F^eral  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer’s  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies]  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations,  Room  N-5669,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 


comment  and  to  request  a  hearing 
(where  api^opriate). 

SUPPLEMENTARY  MPORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
40^a)  of  the  Act  and/or  section 
4975(c](2]  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  7S-1  (40  FR 18471, 

April  28. 1975).  ^ective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  die  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  'Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Retirement  Plan  for  Sales  & 
Administradve  Employees  of  M.L. 
Claster  ft  Sons,  Inc.  (the  S.  ft  A.  Plan) 
and  Retirement  Plan  for  Hourly 
Employees  of  M.L.  Claster  ft  Sons,  Inc. 
(the  Hourly  Plan)  (collectively,  the 
Plans)  Located  in  Bellefonte, 
Pennsylvania 

(Application  Nos.  D-7421  and  D-7422] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  and  407(a]  of  the 
Act  and  the  sanctions  resulting  fi'om  the 
application  of  section  4975  of  &e  Code, 
by  reason  of  section  4975(c)(1)  (A) 
throu^  (E)  of  the  Code  shall  not  apply 
to  the  continuing  leases  (the  Leases)  and 
proposed  sales  (the  Sales)  of  two 
parcels  of  real  property,  located, 
respectively,  in  Altoona,  Pennsylvania 
(the  Altoona  Property]  and  in 
Lewistown,  Pennsylvania  (the 
Lewistown  Property),  (collectively,  the 
Properties)  by  ^e  Plans  to  M.  L.  Claster 
ft  Sons,  Inc.  (the  Employer),  the 
sponsoring  employer  and  a  party  in 
interest  with  respect  to  the  Plans, 
provided  that  the  terms  of  the  Leases 
are  at  least  as  favorable  to  the  Plans  as 
those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  and 
provided  that  the  consideration  paid  for 
the  Properties  is  not  less  than  the 
greater  of  either  the  sum  of  $376,000  or 
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the  fair  market  value  of  the  Properties 
on  the  date  of  the  Sales. 

Effective:  If  granted,  the  proposed 
exemption  will  be  effective  on  ]uly  1, 

1986. 

Summary  of  Facts  and  Representations 

1.  The  S.  ft  A.  Plan  is  a  defined  benefit 
plan  with  144  participants  and  total 
assets  of  $2,092,116,  as  of  February  29. 
1988.  The  Hourly  Flan  is  also  a  defined 
benefit  plan  with  112  participants  and 
total  assets  of  $1,521,197,  as  of  February 
29, 1988.  Each  of  the  Plans  have  an 
administrative  committee  comprising  of 
the  same  three  individuals:  Messrs.  Jay 
B.  Claster,  Robert  B.  Mason,  and  John 
Leeson,  all  of  whom  are  officers  of  the 
Employer.  The  administrative 
committees,  which  have  no  authority  or 
control  over  investments  of  Plan  assets, 
were  appointed  by  the  Employer’s  board 
of  directors  to  control  and  manage  the 
operation  and  administration  of  the 
Plans,  including  payment  of  benefits. 

The  Mellon  Bank  (Central)  National 
Association  (the  'Trustee)  is  represented 
to  have,  since  July  1, 1986,  complete 
discretionary  authority  and  control  over 
the  Properties.  The  Trustee,  located  in 
State  College,  Pennsylvania,  is  a 
national  banking  association  organized 
under  the  laws  of  United  States  and 
subject  to  the  rules  and  regulations 
promulgated  by  the  U.S.  Comptroller  of 
the  Currency  and  is  a  wholly  owned 
subsidiary  of  Mellon  Bank  Corporation, 
a  bank  holding  corporation  incorporated 
in  Pennsylvania  and  located  in 
Pittsburgh,  which  in  1984  acquired  the 
Trustee’s  predecessor.  Central  Counties 
Bank,  a  Pennsylvania  corporation. 

2.  The  Employer,  a  Pennsylvania 
corporation,  is  a  retailer  of  lumber  and 
building  supplies.  Its  principal  office  is 
located  in  Bellefonte.  Pennsylvania  and 
has  retail  store  and  warehouse  facilities 
in  eleven  different  locations  throughout 
central  Peimsylvania.  As  of  February  29, 
1988,  the  Employer  had  207  employees 
working  full  time  and  33  employees 
working  part  time.  The  Employer  is  a 
closely  held  corporation  with  all  of  its 
shares  of  stock  that  are  issued  and 
outstanding  distributed  as  follows:  78 
percent  owned  by  Jay  B.  Claster,  a 
member  of  the  administrative 
conunittees  for  the  Plans,  and  an 
additional  12  percent  owned  by  his 
family;  4.8  percent  owned  by  Robert  B. 
Mason,  also  a  member  of  the 
administrative  committees  for  the  Plans; 
and  the  remaining  5.2  percent  owned  by 
Edward  Benner,  an  employee  and  officer 
of  the  Employer. 

3.  During  1968  the  S.  ft  A.  Plan 
acquired  for  $77,135  the  Altoona 
Property,  located  at  1720-36  Margaret 
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Avenue  in  the  City  of  Altoona,  Blair 
County,  Pennsylvania.  This  property 
contains  approximately  52,175  square 
feet  with  improvements  consisting  of  a 
two  story  building  with  10,757  square 
feet  on  its  Hrst  floor  and  6,400  square 
feet  on  its  second  floor,  providing  the 
Employer  since  1952  widi  a  showroom, 
storage,  offices,  and  restrooms. 

Upon  acquisition  of  the  Altoona 
Property  by  the  S.  &  A.  Plan,  the  prior 
owner  assigned  the  lease  agreement  of 
the  Altoona  Property  with  die  Employer 
to  the  former  trustees  of  the  S.  &  A.  Plan. 
The  terms  of  the  lease  agreement 
included  an  expiration  date  on 
November  30, 1980,  with  two  successive 
five  year  options  for  renewal,  which 
have  been  exercised  by  the  Employer. 
Also,  the  lease  agreement  provided  for  a 
monthly  rent  which  was  adjusted 
annually  in  accordance  with  the  cost  of 
living  index.  The  lease  agreement  is  a 
“triple  net  lease”,  requiring  the 
Employer  to  pay  all  taxes  and  expenses 
incurred  by  die  Altoona  Property. 

Also  during  1968,  the  Hourly  Plan 
acquired  for  $61,380  the  Lewistown 
Property,  located  at  South  Grand  Street 
and  Susquehanna  Avenue  in  Lewistown 
Borough,  Mifflin  County,  Pennsylvania. 
The  Lewistown  Property  contains 
approximately  48,106  square  feet  with 
improvements  consisting  of  a  building  of 
masonary  constnicUon,  providing  the 
Employer  since  1946  with  4,700  square 
feet  of  commercial  store  and  12,000 
square  feet  of  warehouse  space,  plus 
3,900  square  feet  of  pole  shed  storage. 

Upon  acquisition  of  the  Lewistown 
Property  by  the  Hourly  Plan,  the  prior 
owner  assigned  the  lease  agreement  of 
the  Lewistown  Property  with  the 
Employer  to  the  former  trustees  of  the 
Hourly  Plan.  The  terms  of  the  lease 
agreement  included  an  expiration  date 
on  November  30, 1980,  wi  A  two 
successive  five  year  options  for  renewal, 
which  have  been  exercised  by  the 
Employer.  The  lease  agreement  also 
provided  for  a  monthly  rent  which  was 
adjusted  annually  in  accordance  with 
the  cost  of  living  index.  The  lease 
agreement  is  a  “triple  net  lease”, 
requiring  Ae  Employer  to  pay  all  taxes 
and  expenses  incurred  by  Ae 
Lewistown  Property. 

4.  The  applicant  requests  exemptive 
relief  for  the  continued  leasing  of  Ae 
Properties  by  Ae  Plans  to  Ae  Employer 
from  July  1, 1986,  until  the  cash  Sales  of 
the  Properties  to  Ae  Employer.  The 
Leases  and  Sales  are  represented  to  be 
in  the  best  interests  of  the  Plans  and 
their  participants  and  beneficiaries 
because  of  the  favorable  rate  of  return 
on  the  Leases  and  Sales.  In  addition,  all 
taxes  and  expenses  are  being  paid  by 
the  Employer. 


The  Leases  are  represented  by  Ae 
applicant  to  be  exempt  from  Ae 
prohibited  transaction  provisions  of  Ae 
Act  until  June  30, 1984,  because  of  Ae 
relief  provided  under  section  414(c)(2)  of 
Ae  Act.^  The  Trustee  also  represented 
Aat  at  Ae  time  of  receiving 
discretionary  auAority  and  control  over 
Ae  Properties,  it  determined  Aat  Ae 
Leases  have  been  in  Ae  best  mterests  of 
Ae  Plans  and  Aeir  participants  and 
beneficiaries  and  Aat  Ae  Plans  under 
Ae  Leases  have  been  receiving  fair 
market  rental  values  as  determined  by 
independent  appraisers  during  Ae 
period  commencing  July  1, 1984  through 
June  30, 1986,  and  would  continue  to 
receive  fair  market  rental  values. 

In  1986  the  Trustee  engaged  an 
independent  real  estate  broker. 

Keystone  Real  Estate  Group,  to  sell  Ae 
Properties.  However,  Aere  has  been  no 
bona  fide  demonstration  of  Aterest  A 
Ae  Properties  by  any  prospective 
purchaser,  resulting  A  Ae  Trustee 
Aforming  Ae  Employer  of  its  desire  to 
sell  Ae  Properties  to  Ae  Employer.  A 
Ais  connection,  Ae  Employer  has 
agreed  to  purchase  Ae  Properties,  upon 
Ae  issmng  of  an  exemption  from  Ae 
prohibited  transaction  provisions  of  Ae 
Act,  for  a  cash  consideration  as 
determined  at  Ae  time  of  Ae  Sales  by 
two  Adependent  appraisers  selected  by 
Ae  Trustee.  The  Employer  has  agreed  to 
pay  Ae  higher  of  the  two  appraisals. 

5.  After  several  periodic  appraisals  of 
Ae  Altoona  Property  by  Clyde  E.  Yon  & 
Associates,  Ac.,  and  independent 
appraisal  company  located  A  Altoona, 
Pennsylvania,  Ae  appraisal  company 
determined  Aat  Ae  Altoona  Property 
had  a  fair  market  value  of  $220,000,  as  of 
July  14, 1988. 

Similarly,  after  previous  appraisals  of 
Ae  Lewistown  Property  by  Mr.  Philip  E. 
Gingerich,  M.A.I.,  S.R.P.A.,  an 
independent  appraiser  located  in 
Lewistown,  Pennsylvania,  Mr.  Gingerich 
determAed  Aat  Ae  Lewistown  Property 
has  a  fair  market  value  of  $156,000,  as  of 
March  1, 1988. 

6.  The  Trustee  represents  Aat  as  a 
national  bank  wi  A  trust  powers,  it  is 
Ally  experienced  in  all  aspects  of  real 
estate  and  possesses  broad  experience 
A  all  matters  concerning  Ae  Act.  The 
trustee  further  represents  Aat  as  of  July 


'  The  Department  expresses  no  opinion  as  to  the 
applicability  of  section  414(c)(2)  of  Ae  Act  to  the 
Leases.  However,  the  Department  is  not  proposing 
an  exemption  for  the  Leases  of  Ae  Properties  by  the 
Plans  to  the  Employer  prior  to  |uly  1, 1986.  In  this 
regard,  the  applicant  has  represented  Aat  Form 
5330  will  be  hied  with  the  Internal  Revenue  Service 
and  Ae  excise  taxes  owning  for  Ae  leasing  of  Ae 
Properties  by  the  Plans  to  the  Employer  prior  to  July 
1, 1986.  will  be  paid  within  60  days  of  publication  in 
Ae  Federal  Register  of  Ae  grant  of  Ae  proposed 
exemption. 


1, 1986,  it  accepted  the  duties, 
responsibilities,  and  liabilities  of  an 
independent  fiduciary  under  the  Act  on 
behalf  of  Ae  Plans.  The  relationship  of 
Ae  Trustee  with  the  Employer  is 
represented  to  be  limited  to  four 
checking  accounts  which  are 
insignificant  when  compared  to  the  total 
commercial  activities  of  Ae  Trustee. 

The  Trustee  represents  Aat  Ae 
Leases  have  been  and  will  continue  to 
be  A  the  best  interests  of  the  Plans  and 
Aeir  participants  and  beneficiaries 
because  (a)  Ae  rates  of  return  on  Ae 
investments  have  been  and  will 
continue  to  be  comparable  to  rates  of 
return  on  similar  real  estate 
Avestments;  (b)  Ae  terms  of  the  Leases 
have  beeen  and  will  continue  to  be  as 
favorable  to  Ae  Plans  as  those 
obtainable  in  an  arm’s-length 
transaction  with  unrelated  parties;  and 
(c)  Ae  transactions  have  been  and  will 
continue  to  be  appropriate  for  Ae 
investment  portfolio  of  Ae  Plans, 
including  Aeir  respective  requirements 
for  liquidity  and  diversification. 

The  Trustee  represents  that  sufficient 
safeguards  wiA  respect  to  Ae  Leases 
and  Sales  are  A  place  to  protect  Ae 
rights  of  Ae  participants  and 
beneficiaries  of  Ae  Plans  and  that  Ae 
financial  statements  of  Ae  Employer 
indicate  Ae  ability  of  the  Employer  to 
satisfy  its  financial  obligations  and 
marke  rental  payments  when  due  under 
Ae  Leases.  Also,  Ae  Trustee  represents 
Aat  it  will  monitor  and  collect  rental 
payments  for  Ae  duration  of  Ae  Leases, 
and  will  enforce  at  its  sole  discretion,  by 
suit  or  otherwise,  all  provisions  and  any 
amendments  of  Ae  Leases.  The  Trustee 
furAer  represents  that  it  was 
responsible  in  the  Spring  of  1986  for  the 
engagement  of  both  Adependent 
appraisers  of  the  Properties.  Finally,  the 
Trustee  will  continue  to  have  Ae  right  to 
select  independent  appraisers  to 
appraise  the  Properties  on  February  28 
of  each  year,  or  at  such  other  times  as 
may  be  necessary  and  will  enforce  any 
rental  adjustments  resulting  from 
subsequent  appraisals. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  exemption 
satisfies  the  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because 
(a)  the  rentals  from  the  Leases  will 
continue  to  be  equal  to  or  better  than 
the  fair  market  rental  value  of  the 
Properties  as  determined  by  qualified, 
independent  appraisers;  (b)  the 
consideration  paid  for  the  Properties 
will  be  not  less  than  the  greater  of  either 
the  sum  of  $376,000  or  the  fair  market 
value  of  the  Properties  as  determined  by 
an  independent  appraiser  on  the  date  of 
the  Sales;  (c)  since  July  1, 1986,  the 
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Trustee,  a  qualified,  independent 
fiduciary,  has  reviewed  the  terms  and 
conditions  of  the  Leases  and  the 
proposed  Sales  and  the  needs  of  the 
Plans  and  will  continue  to  perform  its 
fiduciary  duties  to  the  Plans  for  the 
duration  of  the  Leases  and  at  the  time  of 
the  proposed  Sales;  and  (d)  the  Trustee 
has  determined  that  the  Leases  and 
proposed  Sales  are  administratively 
feasible,  in  the  interest  of  the  Plans  and 
their  participants  and  beneficiaries,  and 
there  are  sufficient  protections  of  the 
rights  of  the  participants  and 
beneficiaries. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.  E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Motors  Retirement  Program  for 
Salaried  Employees;  General  Motors 
Hourly-Rate  Employees  Pension  Plan; 
and  G.M.  Special  Pension  Plan  (together, 
the  Plans) 

[Application  No.  D-7553.  D-7554,  and  0-7555) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (D)  of  the  Code  shall  not 
apply  to:  (1)  the  use  of  assets  from  the 
Plans  Tor  long-term  mortgage  loans  to 
the  Trammell  Crow  Companies  and  tfisir 
affiliates  (Crow),  where  the  loan 
proceeds  are  used  to  pay  off 
construction  loans  originated  by 
construction  lenders  (the  Construction 
Lenders),  in  situations  where  such 
Construction  Lenders  are  parties  in 
interest  with  respect  to  the  Plans  but  are 
not  related  to,  or  affiliated  with,  the 
General  Motors  Corporation  (GMC),  the 
sponsor  of  the  Plans;  and  (2)  the 
execution  and  consummation  of  tri-party 
buy-sell  agreements  for  such  mortgage 
loans  by  the  Plans  with  Crow  and  the 
Construction  Lenders,  and  the 
subsequent  assignment  of  mortgage 
notes  by  the  Construction  Lenders  to  the 
Plans  pursuant  to  such  agreements, 
provided  that: 

(a)  Aldrich,  Eastman  &  Waltch,  Inc.  (AEW), 
an  independent  real  estate  investment 
manager  for  and  a  fiduciary  with  respect  to 
the  Plans,  expressly  approves  each  long-term 
mortgage  loan  and  recommends  approval  of 
the  loan  to  the  Pension  Investment 
Committee  of  General  Motors  Corporation 
(the  PIC],  a  fiduciary  of  the  Plans  which  is 


independent  of  both  Crow  and  the 
Construction  Lender,  which  retains  final 
approval  authority  over  any  investments 
proposed  by  AEW; 

(b)  The  terms  of  each  such  transaction  are 
not  less  favorable  to  the  Plans  than  the  terms 
generally  available  in  an  arm’s-length 
transaction  between  unrelated  parties: 

(c)  The  long-term  mortgage  loans  represent 
in  the  aggregate  no  more  than  two  percent 
(2%)  of  the  total  assets  of  the  Plans  as  of  the 
date  of  approval  of  each  such  transaction  by 
the  PIC:  and 

(d)  No  investment  management  fee, 
advisory  fee,  underwriting  fee,  or  similar 
compensation  is  paid  to  the  Construction 
Lender  by  the  Plans  with  regard  to  the 
transaction. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  May  22, 1987. 

Temporary  Nature  of  Exemption:  This 
exemption,  if  granted,  will  be  effective 
for  all  long-term  mortgage  loans  and 
agreements  for  such  loans  entered  into 
by  the  parties  described  herein  since 
May  22, 1987.  However,  this  proposed 
exemption  will  not  apply  to  any  loans 
which  are  originated  after  five  years 
from  the  date  on  which  the  Final  Grant 
of  this  proposed  exemption  is  published 
in  the  Federal  Register. 

Summary  of  Facts  and  Representations 

1.  The  Plans  were  established  by 
GMC  to  provide  retirement  benefits  for 
eligible  hourly  and  salaried  employees 
of  GMC  and  its  affiliates.  The  aggregate 
fair  market  value  of  the  assets  of  the 
Plans  as  of  December  31, 1987,  was 
approximately  $30,920,900,000.  The 
Plans  covered  a  total  of  approximately 
575,372  active  participants  as  of 
December  31, 1987.  In  addition,  there 
were  approximately  302,886  retirees  and 
beneficiaries  of  former  employees  who 
were  receiving  benefits  under  the  Plans 
as  of  December  31, 1987. 

The  Finance  Committee  of  the  Board 
of  Directors  of  General  Motors 
Corporation,  as  named  fiduciary  of  the 
Plans,  has  delegated  to  the  PIC  the 
responsibilities  of  investment  manager 
selection  and  the  allocation  of  funds 
among  managers,  including 
reallocations  based  on  periodic  reviews 
of  investment  performance.  The  PIC  has 
appointed  AEW  as  an  ongoing  real 
estate  investment  manager  for  the  Plans. 
However,  the  PIC,  or  its  delegate, 
retains  final  approval  authority  for  any 
investment  proposed  by  AEW, 

Bankers  Trust  Company  of  New  York 
City  (Bankers  Trust)  is  the  trustee  of 
each  of  the  Plans.  Bankers  Trust  has  no 
discretionary  authority  over  the 
investment  management  of  the  assets 
held  in  the  Plans  relating  to  the  subject 
transactions. 


2.  Upon  the  recommendation  of  AEW 
and  approval  by  the  PIC,  the  Plans 
propose  to  provide  long-term  mortgage 
financing  for  certain  multi-family 
residential  projects  (the  Projects)  being 
developed  by  Crow.  The  applicant  seeks 
exemptive  relief  for  the  following 
transactions  contemplated  by  the 
proposed  financing  program:  (i)  The  use 
of  assets  from  the  Plans  for  long-term 
mortgage  loans  to  Crow,  where  the  loan 
proceeds  €U‘e  used  to  pay  ofi 
construction  loans  originated  by  the 
Construction  Lenders,  and  (ii)  the 
execution  and  consummation  of  tri-party 
buy-sell  agreements  for  such  mortgage 
loans  by  the  Plans  with  Crow  and  the 
Construction  Lenders,  and  the 
subsequent  assignment  of  mortgage 
notes  by  the  Construction  Lenders  to  the 
Plans. 

The  applicant  represents  that  Crow  is 
not  a  party  in  interest  with  respect  to 
the  Plans  at  the  present  time.*  However, 
some  of  the  Construction  Lenders  will 
be  parties  in  interest  with  respect  to  the 
Plans  as  fiduciaries  and  service 
providers  for  other  assets  of  the  Plans 
which  are  not  managed  by  AEW. 

Neither  Crow  nor  the  Construction 
Lender  will  be  involved  in  the  decision 
to  cause  the  Plans  to  engage  in  the 
proposed  transactions  or  otherwise  act 
in  a  fiduciary  capacity  with  respect  to 
the  assets  of  the  Plans  involved  in  the 
transactions.  In  addition,  neither  Crow 
nor  the  Construction  Lender  will  be  an 
“affiliate”  of,  nor  “related”  to,  GMC  or 
AEW. 

3.  Each  of  the  Plans  proposed  long¬ 
term  mortgage  loans  will  generally  begin 
when  Crow  submits  an  application  to 
AEW  for  financing  a  particular  Project. 
AEW  will  conduct  a  thorough  analysis 
of  the  Project  as  an  investment  for  the 
Plans.  In  performing  its  analysis,  AEW 
will  consider,  among  other  things,  the 
following: 

(a)  The  past  performance  with 
residential  projects  of  the  Crow  entities 
developing  the  proposed  Project: 

(b)  The  preliminary  plans  and 
specifications  for  the  Project; 

(c)  A  market  analysis  of  the  region  in 
which  the  Project  is  located; 

(d)  Economic  projections  for  the 
Project  as  completed;  and 


*  The  applicant  states  that  because  of  the  nature 
of  Crow's  business  activities  and  the  size  of  the 
Plans,  Crow  may  become  a  party  in  interest  with 
respect  to  the  Plans  in  the  future.  However,  because 
Crow  is  not  a  party  in  interest  with  respect  to  the 
Plans  at  the  present  time,  the  Department  is  not 
providing  any  relief  in  this  proposed  exemption  for 
the  additional  prohibited  transactions  which  may 
occur  as  a  result  of  the  provision  of  long-term 
mortgage  loans  by  the  Plans  to  Crow. 
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(e)  The  projected  return  to  the  Plans 
based  on  the  economic  projections. 

Once  AEW  has  determined  that  the 
Project  is  a  desirable  one  for  a  long-term 
mortgage  loan  by  the  Plans,  AEW  will 
negotiate  the  appropriate  Hnancing 
structure  and  the  terms  of  the  proposed 
investment.  If  the  investment  is 
approved  by  AEW’s  internal  investment 
committee,  AEW  will  submit  its 
recommendations  to  the  PIC  with 
background  information  containing  the 
results  of  AEW's  analysis  and 
assessment  of  the  Project.  The  PIC  will 
assess  the  desirability  of  the  Project  as 
an  investment  for  the  Plans  and  will 
either  approve  or  disapprove  of  the 
proposed  transaction.  AEW  will  not 
bind  the  Plans  to  invest  in  any  long-term 
mortgage  loan  until  the  PIC  has 
approved  the  transaction.  AEW  will 
negotiate  the  terms  of  the  particular 
transaction  and  will  handle  the  specific 
loan  documentation  for  the  transaction. 

4.  At  the  present  time,  the 
construction  loans  for  foiu  of  the 
Projects  (the  four  Projects)  involve 
Citicorp  Real  Estate,  Inc.  (Citicorp]  as 
the  Construction  Lender.  Citicorp  is  a 
party  in  interest  with  respect  to  the 
Plans  as  a  result  of  Citicorp’s  affiliation 
with  Citibank,  which  is  a  trustee  and 
service  provider  to  the  Plans  for  certain 
assets  not  managed  by  AEW  that  are 
uiuelated  to  the  proposed  transactions 
involving  Crow.  The  Four  Projects  are  (i) 
the  "Chase  at  Bethesda  Project”  in 
Bethesda,  Maryland,  (ii)  the  “Sherwood 
Forest  Project”  in  Coral  Springs,  Florida, 
(iii)  the  “Vinings  II  Project”  in  Boca 
Raton,  Florida,  and  (iv)  the  “Wood 
Green  Project"  in  Atlanta,  Georgia. 

The  applicant  represents  that  Crow 
may  continue  to  choose  Citicorp  as  the 
Construction  Lender  for  other  Injects. 
However,  there  is  no  commitment  that 
requires  Citicorp  to  be  the  Construction 
Lender  for  all  of  the  Projects  and  Crow 
may  choose  a  different  Construction 
Lender.  The  applicant  states  that  the 
Plans  are  indifferent  as  to  whether 
Citicorp,  or  some  other  Construction 
Lender,  is  chosen  by  Crow  for  a 
particular  Project  in  the  future.  Neither 
the  Construction  Lender  nor  Crow  has 
had  or  will  have  any  involvement  in  the 
reconunendation  made  by  AEW  to  the 
PIC  or  in  the  approval  of  the  investment 
by  the  PIC  for  the  Plans.  Thus,  the 
applicant  represents  that  there  is  not 
now,  nor  will  there  be,  any  scheme  or 
arrangement  between  AEW,  Crow,  and 
Citicorp  or  any  other  Construction 
Lender,  other  than  the  arm’s-length  tri¬ 
party  agreements  described  below, 
regarding  the  proposed  construction  and 
permanent  loan  financing  for  the 
Projects. 


5.  The  Crow  entity  involved  in  any 
particular  Project  will  obtain  interim  or 
construction  financing  on  its  own 
vnthout  any  participation  by  AEW,  the 
PIC  or  any  other  person  acting  for  the 
Plans.  At  the  time  of  closing  of  the 
construction  loan,  the  borrowing  Crow 
entity,  the  Construction  Lender  and  the 
Plans  will  typically  enter  into  a  buy-sell 
agreement,  pursuant  to  which  the 
Construction  Lender  will  agree  to  sell 
and  the  Plans  will  agree  to  buy  the 
particular  mortgage  loan,  subject  to  the 
satisfaction  of  certain  conditions 
described  below,  upon  completion  of 
construction  of  the  Project.  The  buy-sell 
agreement  will  commit  the  Plans  to 
provide  long-term  financing  for  the 
particular  Project.  The  applicant  states 
that  the  buy-sell  agreements  are 
beneficial  to  the  Plans  because  they 
provide  the  Plans  with  assurances  at  the 
time  of  the  closing  of  the  construction 
loan  that  the  Plans  will  only  be  required 
to  provide  the  long-term  mortgage 
financing  for  the  Project  if  the  conditions 
set  forth  in  the  buy-sell  agreements  are 
met.  Such  agreements  provide  for  the 
assignment  of  the  loan  documents  to  the 
Plans  by  the  Construction  Lender  at  the 
time  the  conditions  for  the  long-term 
financing  by  the  Plans  are  satisfied. 

6.  The  applicant  states  that  the  Plans’ 
commitment  to  fund  the  long-term  loan 
under  any  buy-sell  agreement  will 
remain  contingent  upon  satisfaction  of 
various  conditions  which  are  designed 
to  protect  the  interests  of  the  Plans  firom 
the  economic  risks  involved  in  the 
construction  of  the  Projects.  The  Plans’ 
conunitment  to  advance  funds  for  the 
long-term  loans  will  require,  as 
determined  by  AEW  and  the  PIC,  that 
the  following  conditions  must  be 
satisfied: 

(a)  Receipt  of  title  insurance  policies 
regarding  the  Plans’  lien  interest  in  the 
Project  with  insurance  coverage  equal  to 
the  amount  of  the  long-term  loan; 

(b)  Receipt  of  legal  opinions  regarding 
the  enforceability  of  the  loan  documents 
and  the  Project’s  compliance  with 
zoning  and  environmental  laws  and 
regulations', 

(c)  Receipt  of  certificates  of 
architectural  and  engineering 
professionals  regarding  completion  of 
the  Project  in  accordance  with  the 
approved  plans  and  specifications; 

(d)  Evidence  that  certificates  of 
occupancy,  or  similar  occupancy 
permits,  have  been  issued  by  the 
appropriate  governmental  authority; 

(e)  Receipt  of  certificates  of  insurance 
coverage  for  the  Project  including  all¬ 
risk  casualty  insurance  naming  ^e 
Plans  as  mortgagees; 


(f)  Receipt  of  an  appraisal  of  the  fair 
market  value  of  the  Project;  and 

(g)  Receipt  of  an  as-built  survey  of  the 
Project  certified  to  the  Plans. 

In  addition,  AEW  represents  that  each 
of  the  Projects  has  or  will  have,  when 
completed,  a  fair  market  value,  as 
established  by  an  independent 
appraisal,  which  is  substantially  in 
excess  of  the  particular  Project’s 
construction  costs.  AEW  states  that 
generally  a  particular  Project’s 
construction  costs  will  equal 
approximately  84-88%  of  the  Project’s 
fair  market  value  at  the  time  the  Project 
is  completed. 

Upon  the  satisfaction  of  the 
conditions  in  the  buy-sell  agreement,  the 
Plans  will  be  obligated  to  advance  the 
committed  loan  funds  in  exchange  for  an 
assignment  of  the  mortgage  notes  and 
other  loan  documents.  Generally,  the 
Plans  will  fund  the  long-term  loan  by 
paying  the  loan  proceeds  to  the 
Construction  Lender.  After  the  closing  of 
the  long-term  loan,  the  Construction 
Lender  will  have  no  continuing  role  in 
either  the  financing  of  the  Project  or  the 
servicing  of  the  loan. 

AEW  will  service  the  long-term  loans 
as  part  of  its  overall  real  estate 
investment  management  agreement  with 
the  Plans.’  All  such  services  are 
disclosed  to  the  Plans  and  approved  by 
the  PIC.  AEW  will  make  certain  that  all 
payments  on  the  long-term  loans  are 
timely  made  and  will  take  all  actions 
necessary  to  safeguard  the  Plan’s 
interests  and  insure  Crow’s  compliance 
with  the  terms  and  conditions  of  the 
long-term  loans.  All  the  payments  on  the 
long-term  loans  will  be  sent  directly  to 
Bankers  Trust,  the  trustee  of  the  Plans 
for  the  assets  involved  in  the  proposed 
transactions. 

7.  The  applicant  represents  that  buy- 
sell  agreements  have  been  entered  into 
for  the  Four  Projects  involving  the  Plans, 
Crow  and  Citicorp  (together,  the 
Agreements).  The  applicant  requests 
that  the  proposed  exemption  be 
effective  as  of  May  22, 1987,  the  date  of 
execution  of  the  Agreement  relating  to 
the  Plans’  commitment  to  provide  the 
long-term  loan  for  the  “Chase  at 
BeUiesda  Project”  in  Bethesda, 
Maryland.  The  Plans’  commitments 
imder  the  Agreements  to  fund  the  long¬ 
term  mortgage  loans  for  three  of  the 
Four  Projects  are  contingent  upon  the 
satisfaction  of  various  conditions  which 
remain  outstanding  at  the  present  time. 


*  In  this  proposed  exemption,  the  Department  is 
not  proposing  any  exemptive  relief  for  AEW's 
servicing  of  Ae  long-term  loans  beyond  that 
provided  by  section  40B(b)(2)  of  the  Act  and  the 
regulations  thereunder. 
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The  applicant  states  that  the  Plans 
funded  the  long-term  loan  for  the 
“Sherwood  Forest  Project”  in  Coral 
Springs,  Florida,  on  September  1, 1988. 

The  Plans’  investment  in  the  Four 
Projects  will  involve  a  total  of 
approximately  $112  million.  Each 
investment  will  take  the  form  of  two 
notes  secured  by  separate  mortgages — a 
first  mortgage  interest  in  the  property 
(the  First  Note)  for  approximately  60 
percent  of  the  development  cost  and  a 
second  mortgage  interest  in  the  property 
(the  Second  Note)  for  the  remaining  40 
percent.  Under  the  First  Note,  the  Plans 
will  receive  interest  only  payable 
monthly  during  its  10  year  term  at  a 
Hxed  rate  which  will  be  consistent  with 
the  prevailing  rate  for  such  mortgage 
loans.  Under  the  Second  Note,  the  Plans 
will  receive  interest  only  monthly  during 
its  15  year  term  at  a  fixed  interest  rate 
comparable  to  the  First  Note.  Payment 
of  interest  under  the  Second  Note  will 
be  derived  in  part  from  a  portion  of  the 
adjusted  gross  receipts  from  the 
property  as  well  as  a  minimum  annual 
payment  of  5%  of  the  second  mortgage 
amount.  If  these  annual  interest 
payments  do  not  equal  the  fixed  per 
annum  base  interest  (approximately  9% 
per  annum),  the  borrowing  Crow  entity 
has  the  right  to  defer  the  remaining 
interest  per  annum  subject  to  certain 
limitations.  These  limitations  are  that  (i) 
the  borrowing  Crow  entity  is  not  then  in 
default  under  the  terms  of  either  the  first 
or  second  mortgage  loan,  (ii)  the 
aggregate  of  all  accrued  and  unpaid 
portions  of  base  interest  does  not  at  any 
time  exceed  15%  of  the  second  mortgage 
loan  amount,  and  (iii)  the  total  loan 
balance  at  no  time  exceeds  90%  of  the 
fair  market  value  of  the  underlying 
property,  as  of  the  most  recent 
appraisal.  All  amounts  of  the  fixed  per 
annum  base  interest  which  are  deferred 
by  Crow  will  be  compounded  monthly. 

If  the  annual  interest  payments  equal  or 
exceed  the  agreed  upon  fixed  base 
interest  (i.e.  approximately  9%  per 
annum),  the  Plans  are  entitled  to  a 
portion  of  the  gross  receipts  on  the 
property  as  “additional  interest 
payments."  However,  the  Plans’  receipt 
of  these  “additional  interest  payments” 
will  be  subject  to  an  interest  rate  ceiling 
calculated  to  yield  to  the  Plans  an 
overall  annual  internal  rate  of  return  of 
no  more  than  15%  on  the  Second  Note. 

In  addition,  upon  payment  of  the 
outstanding  principal  balance  of  the 
Second  Note,  or  upon  any  default  or 
prepayment  of  the  Second  Note,  the  Plan 
will  receive  a  portion  (at  least  50%)  of 
any  appreciation  of  the  property,  based 
on  the  fair  market  value  of  the  property 
as  determined  either  by  a  sale  of  the 


property  to  an  unrelated  party  or  an 
independent  appraisal.  The  Plans  will 
have  the  right  to  approve  in  advance 
any  sale  of  the  property  during  the  term 
of  the  Second  Note. 

AEW  states  that  the  shared 
appreciation  interest,  which  the  Plans 
will  have  in  the  underlying  properties 
along  with  Crow,  will  allow  the  Plans  an 
opportunity  to  receive  a  better  return  on 
these  investments  than  more 
conventional  debt  financing.  AEW 
states  further  that  Crow’s  right  to  defer 
the  payment  of  interest  in  the 
transactions  has  allowed  the  Plans  to 
negotiate  other  terms  in  the  transactions 
which  will  benefit  the  Plans — principally 
the  participation  in  cash  flow  (i.e.  the 
“additional  interest  payments”)  and  the 
shared  appreciation  interest  in  the 
underlying  properties. 

8.  The  applicant  states  that  the 
aggregate  amount  to  be  committed  for 
investment  in  the  Projects  by  the  Plans 
will  not  exceed  two  percent  (2%)  of  the 
assets  of  the  Plans,  as  of  the  date  of 
approval  of  each  investment  by  the  PIC. 

9.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  statutory 
criteria  contained  in  section  408(a)  of 
the  Act  because:  (a)  The  Plans’ 
investment  in  each  of  the  Projects  has 
been  and  will  be  reviewed  by  AEW  and, 
in  each  case,  has  been  or  will  be  subject 
to  the  approval  of  the  PIC,  to  ensure  that 
the  quality  and  potential  profitability  of 
the  ^ojects  has  met  or  will  meet  the 
investment  objectives  of  the  Plans  and 
that  each  long-term  mortgage  loan  has 
been  and  will  be  in  the  best  interests  of 
the  Plans;  (b)  the  terms  of  the  long-term 
mortgage  loans  have  been  and  will  be 
negotiated  by  AEW  pursuant  to  arm’s- 
length  negotiations  with  Crow;  (c) 
neither  AEW  nor  the  PIC  has  dealth  or 
will  deal  with  the  Construction  Lender 
in  the  review,  analysis  and  approval  of 
the  long-term  mortgage  loans  by  the 
Plans;  (d)  neither  Crow  nor  the 
Construction  Lender  has  or  will  have  the 
power  to  act  as  a  fiduciary  with  respect 
to  the  assets  of  the  Plans  involved  in  the 
proposed  transactions;  (e)  no  investment 
management  fee,  advisory  fee, 
underwriting  fee,  or  similar 
compensation  has  been  or  will  be  paid 
to  the  Construction  Lender  by  the  Plans 
with  regard  to  the  proposed 
transactions;  and  (f)  no  more  than  two 
percent  (2%)  of  the  Plans’  total  assets 
will  be  invested  in  the  Projects. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Departemnt, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 


William  E.  Pearson,  P.S.C.  Defined 
Benefit  Pension  Plan  (the  Plan)  Located 
in  Owensboro,  KY 

[Application  No.  D-7620] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a),  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  contribution,  on  March  15, 

1988,  to  the  Plan  of  certain  agricultural 
real  property  (the  Property)  by  William 
E.  Pearson,  P.S.C.  (the  Employer),  the 
sponsor  of  the  Plan,  provided  the 
Property  was  valued  at  no  greater  than 
its  fair  market  value  at  the  time  of  the 
contribution;  and  (2)  the  proposed 
guarantee  by  the  Employer  and  Dr. 
William  E.  Pearson  (Dr.  Pearson)  of  the 
Plan’s  full  recoupment  of  the 
contribution  value  of  the  Property,  plus 
all  acquisition  and  holding  costs 
associated  with  such  land  upon  its  sale 
to  an  unrelated  party,  provided  the 
terms  of  the  guarantee  are  at  least  as 
favorable  to  the  Plan  as  those 
obtainable  in  an  arm’s  length 
transaction  with  an  unrelated  party. 

Effective  Date:  If  granted,  this 
proposed  exemption  will  be  efiective  as 
of  March  15, 1988  with  respect  to  the 
Employer’s  contribution  of  the  Property 
to  the  Plan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  three  participants  and  total  assets 
having  a  fair  market  value  of  $1,461,128 
as  of  June  30, 1988.  The  trustee  of  the 
Plan  (the  Trustee)  is  the  Owensboro 
National  Bank  located  in  Owensboro, 
Kentucky.  Investment  decisions  for  the 
Plan  are  made  jointly  by  the  Trustee  and 
by  Dr.  Pearson.  Dr.  Pearson,  who  owns 
100  percent  of  the  outstanding  stock  of 
the  Employer,  is  a  neurosurgeon 
maintaining  his  medical  practice  in 
Owensboro,  Kentucky. 

2.  On  August  1, 1986,  the  Employer 
acquired  124.36  acres  of  agricultural  real 
estate  located  at  1230  Dodd  Road, 
Richmond,  Kentucky,  The  Property 
consists  of  three  tracts  of  land  and  a 
residence,  all  of  which  are  leased  to 
Messrs.  Dan  and  John  Maupin  (the 
Maupins)  who  are  unrelated  parties.  The 
Employer  acquired  the  Property  from  Dr. 
Pearson  on  August  1, 1986  for  $126,400. 
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The  Property  is  presently  unencumbered 
by  a  mortgage.  Following  the  expiration 
of  the  Employer’s  lease  with  the 
Maupins  in  1989,  the  Property  will 
continue  to  be  leased  to  unrelated 
parties  under  the  provisions  of  an 
agricultural  lease. 

3.  In  an  appraisal  report  dated  May 
19, 1987,  Mr.  Russell  E.  Major  (Mr. 

Major),  S.RA.,  an  independent  appraiser 
from  Richmond,  Kentucky,  valued  the 
tracts  comprising  the  Property.  Based 
upon  his  personal  inspection  of  the 
Property  and  market  conditions  as  of 
May  5, 1967,  Mr.  Major  determined  that 
the  Property  had  a  total  fair  market 
value  of  $141,000. 

4.  On  March  13, 1988,  the  Employer 
contributed  the  Property  to  the  Plan.  Tlie 
contribution  was  made  at  a  value  of 
$126,000.*  A  corresponding  deduction  of 
$126,000  was  taken  by  the  Employer. 

The  Plan  paid  no  real  estate  fees  or 
commissions  in  connection  with  the 
transaction.  Following  the  contribution, 
the  deed  to  the  Property  was  recorded  to 
reflect  the  IHan's  exclusive  ownership  of 
such  real  estate.  In  addition,  the  Trustee 
acted  on  behalf  of  the  Plan  as  the 
independent  fiduciary  with  respect  to 
the  contribution.  Because  the  applicant 
is  aware  that  the  Employer’s 
contribution  to  the  Plan  of  the  Property 
has  resulted  in  the  commission  of  a 
prohibited  transaction  in  violation  of 
section  406  of  the  Act,  an  administrative 
exemption  is  requested  from  the 
Department 

5.  To  insulate  the  Plan  fiom  loss.  Dr. 
Pearson  and  the  Employe  will 
guarantee  that  the  Flan  may  recoup  in 
full  the  contribution  value  of  the 
Property  plus  all  acquisition  and  holding 
costs  inciirred  with  respect  to  sudi 
property  upon  its  sale  to  an  unrelated 
party.  For  purposes  of  insuring  their 
ability  to  perform  under  their  guaranty 
agreement  with  the  Plan,  the  applicant 
represents  that  Dr.  Pearson  and  the 
Employer  had  combined  net  worths  in 
excess  of  $300,000  as  of  April  29, 1988. 

6.  As  stated  above,  the  'Trustee  agreed 
to  monitor  and  represent  the  interests  of 
the  Plan  as  the  independent  fiduciary  at 
the  time  of  the  contribution.  Similarly, 
the  Trustee  agrees  to  monitor  and 
represent  die  interests  of  the  Plan  with 
respect  to  the  enforcement  of  the 
proposed  guarantee.  The  Trustee  states 
that  it  is  a  national  bank  located  in  an 
agricultural  area  and  that,  in  its 
fiduciary  capacity,  it  operates  numerous 
farms  and  agricultural  properties.  'The 
Trustee  states  that  it  maintains  over 
$200  million  in  assets  under 


« In  an  updated  appraisal  report  dated  March  31. 
1988,  Mr.  Major  detennined  that  the  Property  had  a 
fair  market  value  of  $142,600. 


management  of  which  $70  million  is  held 
in  ERISA  accounts.  The  Trustee  also 
represents  that  its  trust  officers  have 
considerable  experience  under  the  Act 
as  fiduciaries  of  plan  accounts.  In  this 
regard,  the  Trustee  explains  that  it 
understands  and  adtnowledges  its 
duties,  responsibilities  and  liabilities  as 
a  fiduciary  under  the  Act. 

The  Trustee  represents  that  it  is  not 
related  in  any  way  to  the  Employer  or 
its  principals  through  ownership, 
common  officers  or  directors  or  through 
family  relationships.  The  Trustee  states 
that  it  maintains  a  commercial 
relationship  with  the  Employer  and  its 
principals  through  deposits  and  loans. 

As  of  July  31, 1988,  the  deposits  of  the 
Employer  and  its  principals  that  were 
held  by  die  Trustee  represented  .04 
percent  of  the  Trustee’s  total  deposits. 
Also  as  of  July  31, 1988,  the  outstanding 
loans  made  by  the  Trustee  to  the 
Employer  and  its  principals  represented 
.12  percent  of  the  Trustee’s  outstanding 
loans. 

'The  Trustee  believes  the  Employer’s 
contribution  to  the  Plan  of  the  Property 
was  in  the  best  interest  of  the  Plan  and 
its  participants  and  beneficiaries.  The 
Trustee  explains  that  the  subject 
property  is  productive  farmland  that  is 
located  in  an  agricultural  community 
where  property  values  have  remained 
relatively  stable  and  maricetability  is 
high.  Due  to  the  maricetable  nature  of 
the  real  estate,  the  Trustee  believes 
there  is  substantially  more  than 
adequate  liquidity  in  the  Plan  to  cover 
the  other  participants*  interests.  As  for 
the  proposed  guarantee  transaction,  the 
Tnutee  asserts  that  its  terms  are 
appropriately  stated  and  serve  to 
reinforce  the  commitment  4>f  Dr.  Pearson 
and  the  Employer  to  safeguard  the 
interests  of  the  Plan. 

The  Trustee  represents  that  before  the 
contribution  took  place,  it  examined  die 
Plan’s  overall  investment  portfolio.  In 
addition,  the  Trustee  states  that  it 
considered  the  Plan’s  liquidity  and 
diversification  requirements.  Based 
upon  these  considerations,  the  Trustee 
believes  that  the  contribution  did  not 
contravene  the  Plan’s  investment 
objectives  or  policies. 

7.  In  summary,  it  is  represented  that 
the  transactions  satisfy  the  statutory 
criteria  for  an  exemption  under  section 
408(a)  of  the  Act  because:  (a)  'The 
Property  represents  less  than  25  percent 
of  the  assets  of  the  Plan;  (b)  the  l^operty 
was  appraised  by  a  qualified 
independent  appraiser;  (c)  the  Plan  did 
not  pay  any  real  estate  fees  (h* 
commissions  in  connection  with  the 
contribution;  (d)  the  Enqiloyer  and  Dr. 
Pearson  will  guarantee  that  the  Plan 


may  recoup  in  full  the  contribution  value 
of  the  Property  plus  all  acquisition  and 
holding  costs  incurred  with  respect  to 
such  real  estate  upon  its  sale  to  an 
imrelated  party;  and  (e)  the  Trustee, 
which  has  been  and  will  continue 
representing  the  interests  of  the  Plan  as 
the  independent  fiduciary,  has  approved 
and  monitored  the  Employer’s 
contribution  to  the  Plan  of  the  Property, 
and  similarly,  approves  and  agrees  to 
monitor  the  enforcement  of  the  proposed 
guarantee. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Profit  Sharing  Plan  and  Trust  for 
Thermo  Industries,  Inc.  (the  Plan) 

Located  in  Charlotte,  NC 

[Application  No.  D-7629] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  continued 
leasing  beyond  June  30, 1989,  of  certain 
improved  real  property  by  the  Plan  to 
Thermo  Industries,  Inc.  (ffie  Employer), 
provided  the  terms  of  the  transaction 
are  not  less  favorable  to  the  Plan  than 
those  available  in  an  arm’s-length 
transaction  with  an  unrelated  third 
party. 

Effective  Date:  If  granted,  the 
exemption  will  be  effective  July  1, 1989. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  Profit  Sharing  Plan 
which  had  108  participants  and  net 
assets  of  approximately  $7,212,654  as  of 
September  30, 1987.  The  trustee  (the 
Trustee)  of  the  Plan  and  the 
decisionmaker  with  respect  to  Plan 
investments  is  Mr.  E.  C.  Hunt,  Jr.,  who  is 
also  an  officer  and  shareholder  of  the 
Employer.  The  Employer  is  a  wholesale 
distributor  of  air  conditioner  products. 

2.  Among  the  Plan’s  assets  is  a  parcel 
of  improved  real  property  (the  Property) 
located  at  1424  South  Bloodworth  Street, 
Raleigh,  North  Carolina.  The  Property 
consists  of  approximately  125,000  square 
feet  of  land  and  is  improved  by  an  office 
building  and  warehouse.  The  Property 
has  been  leased  to  the  Employer  since 
February  23, 1970  and  is  currently  being 
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leased  to  the  Employer  pursuant  to  a 
binding  lease  agreement  which  as 
executed  on  July  1, 1984.  The 
Department  granted  a  previous 
exemption  to  the  applicant  effective  July 
1, 1984  (Prohibited  Transaction 
Exemption  (PTE)  84-171, 49  FR  44821, 
November  9, 1984],  to  permit  the 
continued  leasing  of  the  Property  to  the 
Employer  for  a  period  of  5  years,  ending 
June  30, 1989. 

3.  The  Plan  proposes  to  enter  into  a 
new  lease  (the  New  Lease]  with  the 
Employer  which  will  take  effect  on  July 
1, 1989.  The  New  Lease  is  for  a  five  year 
term  ending  on  June  30, 1994  with  an 
option  to  extend,  at  the  discretion  of  the 
Plan’s  independent  fiduciary  (see 
representation  #5],  for  an  additional 
period  of  five  years.  The  New  Lease 
provides  for  an  initial  rental  rate  of  the 
greater  of  $7,875  per  month  or  the 
appraised  fair  rental  value  on  July  1, 

1989.  For  each  plan  year  thereafter,  the 
rental  will  be  adjusted  upward  only,  to 
reflect  any  increase  in  the  fair  market 
rental  value  of  the  Property  as 
determined  annually  by  an  MAI 
appraiser  selected  by  an  independent 
fiduciary  on  behalf  of  the  Plan.  The 
terms  of  the  New  Lease  are  triple  net, 
providing  that  the  Employer,  as  Lessee, 
will  pay  for  all  utilities,  maintenance, 
taxes  and  insurance  on  the  Property. 

4.  On  October  8, 1987,  Mr.  W.  Martin 
Winfree,  Jr.,  MAI,  and  Ms.  Nancy  Smith, 
Associate  Appraiser,  of  Worthy  & 
Wachtel,  an  independent  appraisal, 
counsulting,  construction  and  brokerage 
firm  in  Raleigh,  North  Carolina, 
determined  that  the  fair  market  value  of 
the  Property,  as  of  September  30, 1987, 
was  $900,000.  This  amount  represents 
approximately  twelve  percent  of  the 
Plan’s  current  assets.  On  October  8, 

1987,  Mr.  Winfree  and  Ms,  Smith 
determined  that  the  fair  market  rental 
value  of  the  Property,  as  of  September 
30, 1987,  was  $7,875  per  month,  or 
$94,500  per  annum. 

5.  Mr.  John  D.  Richards  (Mr.  Richards], 
of  Shearson,  Lehman,  Hutton,  Inc. 
(Shearson]  with  offices  in  Charlotte, 
North  Carolina,  has  been  appointed  to 
act  as  an  independent  fiduciary  for  the 
Plan  with  respect  to  the  New  Lease.  Mr. 
Richards,  who  is  also  the  President  and 
Chief  Executive  Officer  of  Plan 
Administration,  Inc.,  a  corporation 
whose  principal  business  is  the 
administration  of  qualified  retirement 
plans,  states  that  he  has  extensive 
experience  with  the  administration  of 
retirement  plans  under  the  Act.  As  an 
employee  of  Shearson,  he  is  currently 
involved  with  the  investment  of  assets 
of  qualified  employee  benefit  plans 
totalling  approximately  one  hundred 


million  dollars.  Mr.  Richards  represents 
that  he  is  independent  of  the  Employer, 
other  than  his  previous  service  as 
independent  fiduciary  under  PTE  84-171, 
and  is  well  acquainted  with  the 
liabilities  and  responsibilities  of  an 
independent  fiduciary  under  the  Act. 

Mr.  Richards  represents  that  all  of  the 
terms  of  the  prior  exemption  were 
complied  with  and  that  the  lease  of  the 
Property  was  and  continues  to  be  in  the 
Plan’s  best  interest.  Prior  to  the 
execution  of  the  New  Lease,  Mr. 

Richards  reviewed  the  plan’s  investment 
portfolio,  the  appraisals  of  the  Property, 
the  terms  and  conditions  contained  in 
the  New  Lease  and  determined  that  the 
retention  of  the  Property  by  the  Plan  and 
the  leasing  of  the  Property  to  the 
Employer  under  the  terms  and 
conditions  of  the  New  Lease  are  in  the 
best  interest  of  the  Plan’s  participants 
and  beneficiaries.  Mr.  Richards  notes 
specifically  that  the  Property  is  the  only 
real  estate  owned  by  the  Plan,  that  all 
other  investments  of  the  Plan  are  very 
liquid,  and  that  the  New  Lease  will 
provide  the  Plan  with  a  fair  rate  of 
return  based  upon  annual  independent 
appraisals  and  that  the  Property 
constitutes  an  excellent  investment  for 
the  Plan  with  substantial  opportunity  for 
capital  appreciation,  as  well  as 
continued  rental.  Mr.  Richards  will 
monitor  all  terms  and  conditions  of  the 
New  Lease  and  make  any  decision  for 
the  Plan  with  respect  to  the  New  Lease, 
including  supervising  the  retention  of  an 
independent  appraiser  to  provide 
appraisals  for  the  fair  market  rental 
value  of  the  Property  annually  and  will 
take  any  enforcement  action  necessary 
to  protect  the  rights  of  the  Plan  with 
respect  to  the  Property. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  Section 
408(a]  of  the  Act  because:  (1]  The  New 
Lease  was  approved  prior  to  its 
execution  and  will  be  monitored  and 
enforced  by  Mr.  Richards,  the 
independent  fiduciary  for  the  Plan;  (2] 
the  terms  of  the  New  Lease  insure  that 
the  Plan  will  receive  at  least  the  fair 
market  rental  value  of  the  Property  as 
determined  annually  by  an  MAI 
appraiser  selected  under  the  supervision 
of  the  independnet  fiduciary  for  the 
Plan:  (3]  the  current  fair  market  value  of 
the  Property  represents  approximately 
twelve  percent  of  Plan  assets  and  the 
Property  is  the  only  real  estate 
investment  held  by  the  Plan;  and  (4]  the 
independent  fiduciary  for  the  Plan  has 
represented  that  the  retention  of  the 
Property  by  the  Plan  and  the  leasing  of 
the  Property  to  the  Employer  under  the 
terms  of  the  New  Lease  are  in  the  best 


interest  of  the  Plans  participants  and 
beneficiaries  and  will  allow  the  Plan  to 
maintain  a  sufficient  liquid  and 
diversified  investment  portfolio. 

For  Further  Information  Contact:  Mr. 
Alan  Levitas  of  the  Department, 
telephone  (202]  523-8194  (this  is  not  a 
toll-free  number]. 

Continental  Illinois  National  Bank  and 
Trust  Company  of  Chicago  (Continental) 
Located  in  Chicago,  Illinois 

(Application  No.  D-7633] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c](2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a],  (b](l]  and  (b)(2]  of  the  Act  and 
the  sanctions  resulting  fi'om  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c](l]  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  (the  Sale]  of  a 
mortgage  loan  participation  (the 
Participation]  by  Continental  as  trustee 
(the  Trustee]  for  its  collective  fund. 
Continental  Illinois  Investment  Trust  for 
Employee  Benefit  Plans  (CUT],  to 
Continental  in  its  individual  capacity 
(the  Bank],  a  party  in  interest  with 
respect  to  CIFT;  provided  that  the  price 
paid  for  the  Participation  is  the  greater 
of  either  the  outstanding  principal 
balance  of  the  Participation  or  the  fair 
market  value  of  the  Participation  on  the 
date  of  the  Sale. 

Summary  of  Facts  and  Representations 

1.  The  Bank  is  a  national,  multiple 
service  banking  institution  which 
conducts  general  commercial,  retail  and 
fiduciary  banking  operations. 
Continental’s  trust  department  provides 
a  variety  of  services  to  employee  benefit 
plans  and  other  customers,  including  the 
collective  or  pooled  investment  of  funds 
from  such  plans. 

2.  On  June  14, 1955,  Continental 
established  CUT  for  the  exclusive 
investment  and  reinvestment  of  moneys 
from  employee  benefit  accounts.  The 
applicant  represents  that  CUT  is 
operated  in  conformity  with  Regulation 
9  of  the  Comptroller  of  the  Currency,  26 
CFR  9.18(a](2]  and  Revenue  Ruling  81- 
100.  Continental  is  the  sole  trustee  of 
CUT.  Only  accounts  for  which 
Continental  acts  as  trustee,  co-trustee, 
agent  for  the  trustee(s]  or  investment 
manager  are  eligible  to  participate  in 
CUT  (the  Participating  Trusts). 


52262 


Federal  Re^ster  /  Vol.  53.  No.  248  /  Tuesday.  December  27,  1988  /  Notices 


There  are  currently  seven  operating 
sub-funds  under  CUT,  one  of  which  is 
Real  Estate  Fund  No.  1  (the  Fund).  There 
are  fifty-two  (52)  Participating  Trusts  in 
the  Fund.”  Under  the  terms  of  the 
governing  document  and  from  the 
inception  of  the  Fund  on  February  22, 
1971,  the  Trustee  invested  in  a  variety  of 
equity  properties,  mortgage  loans, 
leasebacks  and  other  read  estate  related 
investments.  Eleven  years  later,  on  May 
31, 1982,  the  Trustee  determined  that, 
due  to  downward  trends  in  economic 
conditions  affecting  the  real  estate 
market,  it  would  be  in  the  best  interest 
of  the  Participating  Trusts  to  terminate 
the  Fund.  Therefore,  in  accordance  with 
the  governing  document,  the  Trustee 
segregated  and  placed  into  a  liquidating 
fund  (the  Liquidating  Fimd)  ail 
properties  held  in  the  Fund  at  that  time. 
Under  the  terms  of  the  CUT  trust 
Participating  Trusts  may  not  withdraw 
their  interests  in  any  Liquidating  Fund. 

Promptly  after  the  Liquidating  Fund 
was  established,  the  Trustee 
commenced  its  program  of  selling  Fimd 
assets  and  distributing  cash  to 
Participating  Trusts.  As  of  September  30, 
1984.  aU  properties  had  been  sold  by  the 
Trustee,  except  fn*  one,  the 
Participation. 

3.  The  Trustee  has  attempted 
unsuccessfully  to  sell  the  Participation, 
first  to  its  co-participants  and  then  in 
the  secondary  market.”  As  a  result,  the 
Bank  has  oUered  to  purchase  the 
Trustee's  remaining  interest  in  the 
Participation.  Accordingly,  the  Trustee 
has  requested  that  the  Department  grant 
an  exemption  with  respect  to  the 
Trustee’s  sale  of  the  Participation  to  the 
Bank. 

4.  The  Participation,  originally 
purchased  in  1972,  is  represented  by  two 
notes  [the  Notes)  with  face  amounts  of 
$2,850,000  (Note  A)  and  $50,000  (Note  B). 
Notes  A  and  B  are  secured  by  first  and 
second  mortgages,  respectively,  on  a 
147-room  Holiday  inn  motel  located  at 

*  The  Participating  Trusts  include  the  Bank's  own 
pension  plan,  die  Continental  Illinois  Employees 
Pension  Plan,  and  the  Bank's  401(k)  plan,  the 
Continental  Illinois  Employees  Savings  Incentive 
Plan,  which  together  own  approximately  26%  of  the 
units  in  the  Fimd.  The  applicant  represents  that  the 
ownership  of  the  Fund  units  by  the  Bank's  plans  is 
exempt  from  section  406  of  the  Act  by  reason  of 
section  408(b)(8)(i)  of  the  Act  and,  as  such,  is  not  the 
subject  of  the  present  application.  The  Department 
expresses  no  opinion  as  to  the  availability  of 
section  408(bH8)(i)  in  such  instance. 

*  The  applicant  represents  that  there  is  no  well- 
establhh^  secondary  market  for  a  mortgage  loan 
participaticws  and,  unlike  real  estate,  H  is  not 
marketed  to  the  general  public  through  e.g. 
advertisement  in  newspapers,  trade  magazines  and 
the  like.  The  generally  accepted  method  of  selling 
this  type  of  investment  is  die  one  utilized  by  the 
Trustee,  a  direct  marketing  to  companies  and 
individuals  known  in  the  industry  to  buy  such 
assets. 


4859  McKnight  Road,  Pittsburgh, 
Pennsylvania.  Under  a  Participation 
agreement  with  two  other  lenders,  a 
bank  and  a  sa'vings  and  loan  association 
unrelated  to  the  Bank,  the  Trustee 
purchased  ^°%8sths  or  35%  of  Note  A 
and  %th8  or  44%  of  Note  B.  Die  Notes 
provide  for  level  monthly  payments  of 
$19,000  (Note  A=$18jB67.50  and  Note 
B  =$332.50)  including  principal  and 
interest  at  7%.Die  Notes  mature  with  a 
balloon  payment  on  September  1, 1990. 
The  borrower  is  also  required  to  pay 
12V^%  of  adjusted  gross  revenues  in 
excess  of  $^,000  on  a  quarterly  basis. 
These  payments  are  used  to  increase  the 
yield  to  a  maximum  of  10%%,  with  the 
excess,  if  any,  applied  to  reduce 
principal.  The  applicant  represents  that 
the  present  borrower  has  never  been  in 
default  on  any  payment  of  principal  or 
interest. 

5.  On  March  17, 1988,  the  Trustee 
engaged  the  services  of  Appraisal 
Research  Counselors,  Ltd.  (ARC)  of 
Chicago,  Illinois,  to  value  the 
Participation  and  negotiate  the  Sale 
between  the  Trustee  and  the  Bank.  ARC 
specializes  in  providing  real  estate 
valuation  and  counseling  advice  to 
corporations,  financial  institutions  and 
fiduciaries  and  has  assumed  major 
responsibilities  with  respect  to  the 
valuation  of  real  estate  and  real  estate- 
related  assets.  Its  assignments  have 
required  consideration  of  investment 
criteria,  sales  strategies  and  valuations 
for  mortgage  lending  and  corporate 
planning,  anmng  others.  The  applicant 
represents  that  ARC  is  not  affiliated 
with  either  the  Bank  or  the  Trustee  and 
that  ARC  received  an  average  annual 
billing  from  the  Bank  and  the  IVustee  of 
less  than  1%  over  the  past  five  years 
(1983  through  and  including  1987).  ARC 
appraised  Ae  fair  market  value  of  the 
Participation  as  of  April  16, 1988  and 
updated  such  report  on  August  22, 1988, 
determining  the  Participation’s  fair 
market  value  to  be  $560,000. 

Based  upon  its  appraisal,  ARC  will 
negotiate  with  the  Bank  the  discount 
rate  to  be  used  in  valuing  the  remaining 
mortgage  payments  (and,  thus,  the 
“purchase  price”  of  the  asset)  to  be 
applied  at  the  time  of  the  actual  sale. 

The  rate  will,  in  ARC’S  opinion,  satisfy 
the  requirements  of  sectkm  404(a)(1)  of 
the  Act.  The  applicant  represents, 
however,  that  in  any  event  the  Fund 
will  receive  the  greater  of  the 
outstanding  principal  balance  of  the 
Participation  of  its  fair  market  value  on 
the  date  of  the  Sale.  The  applicant 
further  represents  that  the  Fund  will  pay 
no  fees  (h*  commissions  in  connection 
with  the  Sale. 


6.  In  summary  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (a) 

Die  Trustee’s  sale  of  the  Fund’s 
Participation  to  die  Bank  will  be  a  one¬ 
time  transaction;  (b)  The  Sale  will  be 
consummated  for  cash;  (c)  The  Fund  will 
receive  a  price  for  the  Participation 
equal  to  the  greater  of  either  the 
outstanding  principal  balance  or  the  fair 
market  value  of  the  Participation,  as 
established  by  a  qualified,  independent 
appraiser,  as  of  the  date  of  the 
transaction;  (d)  The  Fund  will  pay  no 
fees  or  commissions  in  connection  with 
the  transaction;  and  (e)  The  transaction 
will  facilitate  the  liquidation  of  the 
Fund’s  sole  remaining  asset  and  the 
distribution  of  Fund  proceeds  to  the 
Participating  Trusts. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mrs.  Betsy  Scott  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Dr.  Leroy  Young,  Inc.,  Profit  Sharing 
Plan  and  Trust  (Ae  Plan),  Located  in 
Moore,  Oklahoma 

(Application  No.  D-7731] 

Proposed  exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  Ae  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  of 
two  adjoining  parcels  (the  Parcels)  of 
unimproved  real  property  to  Dr.  Leroy 
Young,  Inc.  (the  Employer),  the  sponsor 
of  the  Plan;  provided  that  the  sale  price 
is  the  greater  of  the  total  cost  to  the  Plan 
of  acquiring  and  holding  the  Parcels  or 
the  fair  market  value  of  the  Parcels  on 
the  date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  which  has  seven  participants  and 
approximately  $125,823  in  assets,  as  of 
January  31, 1988.  The  trustee  and 
administrator  of  the  Plan  is  the 
Employer,  which  is  located  at  624  NW. 
5th  Street,  Moore,  Oklahoma.  Leroy  E. 
Young,  D.O.  (Dr.  Young)  is  a 
shareholdm*,  officer,  director,  and 
employee  of  the  employer.  Dr.  Young’s 
account  in  the  I^an  as  of  January  31, 
1988,  is  worth  $72,952. 
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2.  The  Plan  purchased  the  two  Parcels, 
(Parcel  A  and  Parcel  B)  from  the 
American  First  Title  and  Trust  Co.,  an 
unrelated  third  party,  on  September  26, 
1985,  and  December  30, 1985, 
respectively.  The  aggregate  purchase 
price  for  the  Parcels  was  $144,116.  The 
Plan  paid  $87,108  and  $47,008, 
respectively,  for  Parcel  A  and  Parcel  B. 
The  Parcels  constitute  99.35%  of  the 
assets  of  the  Plan  and  99.3%  of  the 
assets  of  Dr.  Young’s  account  in  the 
Plan. 

At  the  time  the  Plan  acquired  the 
Parcels  it  was  represented  that  the  Plan 
would  benefit  from  the  appreciation  in 
the  value  of  the  Parcels  and  from  the 
rental  to  the  Employer  of  a  building 
which  the  Plan  intended  to  erect  on  the 
Parcels.''  However,  it  is  represented  that 
the  Plan  has  not  erected  a  building  nor 
any  other  form  of  improvement  on  the 
Parcels.  Since  1985  when  the  Plan 
acquired  the  Parcels,  the  Plan  has 
expended  only  $208.90  in  real  estate 
taxes  on  the  Parcels.  It  is  represented 
that  neither  Dr.  Young  nor  any  other 
party  in  interest  has  used  the  Parcels  in 
any  way  and  that  Dr.  Young  has 
permanently  abandoned  all  plans  to  use 
the  Parcels  for  any  personal  or  business 
purpose. 

In  January  1987,  Dr.  Yoimg  listed  the 
Parcels  for  sale  with  a  real  estate 
company  for  two  months.  However, 
such  listing  produced  no  inquiries  and 
would  have  subjected  the  Plan  to  the 
expense  of  a  commission  if  a  sale  had 
resulted.  It  is  represented  that  economic 
conditions  in  the  Oklahoma  City  area 
have  depressed  real  estate  sales,  and 
that  a  large  number  of  similar  properties 
are  being  offered  for  sale  at  prices 
discounted  from  50%  to  75%  of  market 
value  as  the  result  of  foreclose 
proceedings.  For  these  reasons.  Dr. 
Young  believes  it  is  unlikely  that  the 
Plan  will  be  able  to  sell  the  Parcels  at 
the  appraised  fair  market  value  to  an 
unrelated  third  party. 

3.  J.  Bill  Little,  M.AJ.,  (Mr.  Little)  in 
conjunction  with  Jim  R.  Artman  (Mr. 
Artman),  of  J.B.  Little,  Inc.  in  Norman, 
Oklahoma,  appraised  both  of  the 
Parcels,  as  of  February  12, 1988,  at  a 
total  value  of  $125,000. 

Parcel  A  is  described  as  Lot  13,  Block 
6  and  consists  of  approximately  24.100 
square  feet.  Parcel  B,  located  at  Lot  12, 
Block  6,  is  adjacent  to  Parcel  A  and 
consists  of  23,500  square  feet.  Both 
parcels  are  zoned  moderate  industrial 
I  and  are  located  in  the  Gateway 

;  Industrial  Park  in  Oklahoma  City, 


’’  The  Department  herein  is  not  proposing  relief 
for  any  violation  of  Part  IV  of  the  Act  which  may 
have  arisen  as  a  result  of  the  ac<|uisition  or  holding 
of  the  Parcels  by  the  Plan. 


Oklahoma.  In  the  opinion  of  Mr.  Little 
and  Mr.  Artman,  Parcel  A,  a  comer  site, 
is  valued  at  $84,000,  and  Parcel  B,  an 
interior  lot,  is  valued  at  $41,000.  It  is 
represented  that  neither  of  the  parcels 
has  any  special  value  to  parties  in 
interest  with  respect  to  the  Plan. 

Mr.  Little  and  Mr.  Artman  represent 
their  independence  in  that  neither  have 
present  or  contemplated  interests  in  the 
Parcels  or  bias  with  respect  to  the 
parties  involved,  nor  was  their 
employment  contingent  on  the  value 
reported.  Mr.  Little  represents  he  is 
qualified  to  value  the  Parcels  in  that  he 
is  a  member  of  the  American  Institute  of 
Real  Estate  Appraisers  and  has  since 
1957  been  engaged  in  the  general  real 
estate  appraisal  practice.  Mr.  Artman’s 
qualifications  include  associate 
membership  in  the  Society  of  Real 
Estate  Appraisers  and  experience  since 
1973  as  a  staff  appraiser  or  independent 
fee  appraiser  with  various  corporate 
entities. 

4.  The  Employer  proposes  to  purchase 
the  Parcels  from  the  Plan  for  cash  in  the 
amount  of  the  greater  of  the  cost  to  the 
Plan  in  acquiring  and  holding  the 
Parcels  or  the  fair  market  value  of  the 
Parcels  on  the  date  of  sale.  It  is 
represented  that  the  Plan  has  not  and 
will  not  incur  any  expense  in  connection 
with  the  proposed  sale  of  the  Parcels  to 
the  Employer.  The  employer  maintains 
that  the  sale  of  the  Parcels  would  be  in 
the  best  interest  of  the  Plan  in  that  it 
will  restore  liquidity  to  the  Plan  and 
would  allow  the  tmstee  to  make 
prudent,  diversified  investments  which 
would  earn  a  reasonable  return.  Further, 
the  Employer  argues  that  economic 
conditions  in  the  Oklahoma  City  area 
may  remain  such  that  the  value  of  the 
Parcels  may  continue  to  decline 
resulting  in  a  greater  loss  in  the  value  of 
the  assets  of  the  Plan  than  has  already 
occurred."  It  is  represented  that  the 
Parcels  have  no  special  value  to  the 
Employer.  The  employer  has  stated  it 
intends  to  continue  attempts  to  sell  the 
Parcels.  If  the  sales  effort  is 
unsuccessful,  the  Employer  represents 
that  there  is  a  remote  possibility  that  in 


*  The  Employer  represents  that  its  purchase  of  the 
Parcels  from  the  Plan  at  the  greeter  of  the  cost  to 
the  Plan  to  acquire  and  hold  the  Parcels  or  the  fair 
market  value  will  nut  cause  the  Plan  to  exceed  the 
limitations  of  section  415  of  the  Code,  because  the 
realized  gain  represents  Plan  earnings  and  not  an 
employer  contribution.  For  the  same  reason,  the 
transaction  would  not  subject  the  Employer  to  the 
excess  contribution  penalty  imposed  by  section 
4972  of  the  Code.  However,  even  if  the  gain  on  the 
sale  is  deemed  to  be  an  employer  contribution,  such 
would  not  violate  section  415,  because  contributions 
to  the  Plan  are  discretionary  and  can  be  controlled. 
It  is  also  represented  that  the  gain  on  the  sale  will 
be  allocated  in  proportion  to  the  compensation  of 
all  participants,  so  as  not  to  violate  section  401(a)(4) 
of  the  Code. 


the  future  the  Parcels  could  be  used  in 
its  business. 

5.  Melvin  R.  Camp  (Mr.  Camp),  Vice 
President  and  Trust  Officer  of  First 
National  Bank  and  Trust  Company  of 
Stillwater,  Oklahoma,  has  reviewed  the 
proposed  transaction.  As  a  trust  officer 
of  a  bank,  Mr.  Camp  is  aware  of  the 
depressed  real  estate  values  in  the 
Oklahoma  City  area.  In  Mr.  Camp’s 
opinion,  the  purchase  of  the  Parcels 
from  the  Plan  by  the  Employer  at  no  loss 
of  principal  to  the  participants  is 
prudent  and  in  their  best  interest. 

6.  In  summary,  the  Employer 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  The  sale  of  the  Parcels  by  the  Plan 
to  the  Employer  is  a  one  time 
transaction  for  cash; 

(b)  The  Plan  will  be  able  to  improve 
the  liquidity  of  the  Plan’s  assets  with  the 
proceeds  of  the  sale; 

(c)  The  Plan  will  receive  the  greater  of 
the  cost  to  the  Plan  to  acquire  and  hold 
the  Parcels  or  the  fair  market  value  on 
the  date  of  sale  as  determined  by  a 
qualified  independent  appraiser,  and 

(d)  The  Plan  will  incur  no  expenses  as 
a  result  of  the  sale  of  the  Parcels. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  persons  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible. 
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in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  21st  day  of 
December,  1988. 

Robert  J.  Doyle, 

Director  of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits  A^inistration, 
U.S.  Department  of  Labor. 

[FR  Doa  88-29577  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  4S10-2S-M 


[Prohibited  Transaction  Exemption  88-106; 
Exemption  Appiication  No.  D-7361  et  at] 

Grant  of  Individual  Exemptions; 
Spencecliff  Corporation  Profit  Sharing 
Pian,  et  at 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  19M  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 


notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notifrcation 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 
In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 

April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
benefrciaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  benefrciaries  of  the 
plans. 

Spencecliff  Corporation  Profit  Sharing 
Plan  (the  Plan),  Located  in  Honolulu, 
Hawaii 

[Prohibited  Transaction  Exemption  88-106; 
Exemption  Application  No.  7361] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  of  certain  real  property  (the 
Property)  to  Spencecliff  Corporation  (the 
Employer)  and  the  transfer  of  an 
existing  lease  on  the  Property  from  the 
Plan  to  the  Employer,  provided  the  Plan 
receives  no  less  than  fair  market  value 
for  the  Property  at  the  time  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
10, 1988,  at  53  FR  21939. 

Written  Comments'.  The  Department 
received  a  written  comment  on  the 
proposed  exemption  from  several 
employees  of  the  Employer.  The 
commentators  stated  that,  while  they  do 
not  oppose  the  sale  of  the  Property  to 


the  Employer,  they  are  concerned  as  to 
whether  the  Plan  will  in  fact  receive  fair 
market  value.  They  asked  who  is 
selecting  the  appraiser  and  stated  their 
dissatisfaction  with  a  statement  simply 
that  the  appraiser  is  unrelated  to  the 
Employer.  The  commentators  suggested 
that  at  least  two  other  appraisers  should 
be  selected  because  Hawaii’s  real  estate 
market  is  very  volatile  and  that  an 
average  of  the  appraisals  should  be 
utilized. 

The  commentarors  also  asked  why  the 
lessor’s  interest  is  the  relevant  value  in 
the  appraisal  rather  than  a  fee  simple 
interest  and  stated  that  they  are  not 
convinced  that  in  this  case  the  income 
approach  is  the  relevant  method  of 
appraisal. 

■The  applicant  reviewed  the  comment 
letter  and  responded  that  the  appraisal 
in  the  application  was  conducted  by  an 
appraiser  who  has  worked  with  the  Plan 
over  a  number  of  years,  who  has 
conducted  annual  valuations  of  the 
Property  and  who  is  quite  familiar  with 
the  Property  and  its  potential  market.  In 
response  to  the  comment  letter’s 
statement  concerning  the  volatility  of 
the  real  estate  market  in  Hawaii,  the 
applicant  states  that  this  is  applicable  to 
the  resort  area  of  Waikiki  and  certain 
residential  areas  but  is  not  true  in  the 
case  of  the  Property. 

According  to  the  applicant,  the 
appraised  value  of  the  Property 
contained  in  the  application  takes  into 
account  the  fee  simple  value  of  the 
Property  as  well  as  the  rental  income 
presently  being  derived  from  the  current 
tenant.  In  the  real  estate  industry,  the 
product  being  sold,  where  it  is 
encumbered  by  a  tenant  lease  and  the 
fee  ownership  is  available,  is  called  a 
“leased  fee  interest.”  The  applicant 
states  that  this  type  of  product  attracts 
passive  real  estate  investors  and  not 
buyer/users,  because  the  latter  cannot 
put  such  property  to  their  preferred  use 
until  the  current  lease  expires.  As  a 
leased  fee  interest,  the  present  fee 
simple  value  and  future  rental  income 
stream  from  the  current  user  were  taken 
into  account  in  arriving  at  the  then 
present  value  of  the  Property. 

The  applicant  notes  also  that  the 
appraiser  valued  the  Property  according 
to  market  comparable  and  replacement 
cost  and  determined  that  the  income 
approach  has  the  most  relevant  value. 
The  applicant  believes  that  the  income 
approach  to  value  is  also  the  most 
meaningful  in  terms  of  this  kind  of  real 
estate  market. 

The  Department  has  considedred  the 
entire  record,  including  the  comment 
letter  and  the  applicant’s  response  to  the 
comment  letter,  and  has  determined  to 
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grant  the  exemption  as  it  was  proposed. 
The  Department  further  notes  that  a 
condition  of  the  exemption  is  that  the 
sale  take  place  at  no  less  than  fair 
market  value  at  time  of  sale. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Kelty  of  the  Department,  telephone 
(202)  523-8883.  (This  is  not  a  toll-free 
number.) 

Worrell  Enterprises,  Inc.  Profit  Sharing 
Savings  Plan  (the  Plan),  Located  in 
Charlottesville,  Virginia 

[Prohibited  Transaction  Exemption  88-107; 
Exemption  Application  No.  D-7523] 

Exemption 

The  restrictions  of  section  406  (a), 
(b)(1),  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  (the  Sale)  by  the  Plan  to 
Worrell  Enterprises,  Inc.,  the  Employer, 
the  Plan  sponsor  and  a  party  in  interest 
with  respect  to  the  Plan,  of  158  rare 
coins  for  a  sales  price  of  $701,000; 
provided  the  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  26, 1988  at  53  FR  43286. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  B.S.  Scott  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Tudor  Engineering  Company  Retirement 
Advantage  Plan  (the  Plan),  Located  in 
San  Francisco,  CA 

[Prohibited  Transaction  Exemption  88-108: 
Exemption  Application  No.  D-7630] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale 
(the  Sale)  of  a  certain  leasehold  interest 
(the  Leasehold)  by  the  Plan  to  the  Tudor 
Engineering  Company,  the  sponsoring 
employer  and  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
consideration  paid  for  the  Leasehold  is 
not  less  than  the  greater  of  either 
$130,000  or  the  fair  market  value  of  the 
Leasehold  on  the  date  of  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  26. 1988  at  53  FR  43287. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Carpenters  Joint  Apprenticeship  and 
Training  Committee  of  Wifanin^on, 
Delaware,  a/k/a  Local  Union  No.  626, 
United  Brotherhood  of  Carpenters  and 
Joiners  .Apprenticeship  Fund  (the  Plan), 
Located  in  Wilmington,  Delaware 

(Prohibited  Transaction  Exemption  88-109: 
Exemption  Application  No.  D-7664) 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  shall  not 
apply  to  the  proposed  purchase  by  the 
Plan  of  a  parcel  of  unimproved  real 
property  (the  Tract),  for  the  total  cash 
consideration  of  $110,000,  from  the 
United  Brotherhood  of  Carpenters  and 
Joiners  of  America,  AFL-CIO  Local 
Union  No.  626  of  Wilmington,  Delaware, 
a  party  in  interest  with  respect  to  the 
Plan,  provided  the  amount  paid  by  the 
Plan  for  the  Tract  is  not  more  than  fair 
market  value  at  the  time  the  transaction 
is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  26. 1988  at  53  FR  43288. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (lliis  is  not  a 
toll-free  number.) 

Profit  Sharing  and  Thrift  Man  of 
Radiology  Associates  of  Fort  Worth  (the 
Plan),  Located  in  Fort  Worth,  Texas 

[Prohibited  Transaction  Exemption  88-110; 
Exemption  Application  No.  D-7676] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  an  interest-free 
extension  of  credit  on  April  14, 1986,  to 
the  Plan  by  the  Interfirst  Bank  Fort 
Worth,  N.A.  (now  NCNB  Texas  National 
Bank),  a  fiduciary  and  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  terms  and  conditions  of  the 
extension  of  credit  were  at  least  as 
favorable  to  the  Plan  as  those  which  the 
Plan  would  obtain  in  a  similar 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 


facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  26. 1988,  at  53  FR  43289. 

Effective  Date:  This  exemption  is 
effective  April  14, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 
The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  fi-om  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  ail 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  21st  day  of 
December,  1988. 

Robert  J.  Doyle, 

Director  of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits  A^inistration, 
U.S.  Department  of  Labor. 

[FR  Doc.  88-29578  Filed  12-23-88;  8:45  am) 
BILUNG  CODE  4510-29-M 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

action:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
February  10, 1989.  Once  the  appraisal  of 
the  records  is  completed,  NAl^  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  niunber  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 


Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administration  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government’s  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending: 

1.  Department  of  the  Air  Force  (Nl- 
AFU-88-53).  Fraud  and  forgery 
investigations  relating  to  financial 
claims  for  MIAs,  KIAs,  and  POWs. 

2.  Department  of  the  Air  Force  (Nl- 
AFU-88-54).  Aircraft  engine 
maintenance  records. 

3.  Department  of  the  Air  Force  (Nl- 
AFU-8^1).  Individual  fitness  and 
weight  management  records. 

4.  United  States  Information  Agency, 
Bureau  of  Educational  and  Cultural 
Affairs,  International  Youth  Exchange 
Staff  (Nl-306-89-6).  Working  papers 
and  chronological  files.  Policy 
documentation  is  scheduled  for 
permanent  retention. 

5.  United  States  Information  Agency, 
Office  of  the  Director,  Executive, 
Special,  Staff,  and  Office  Assistants 
(Nl-306-89-11).  Routine  facilitative 
records.  Policy  materials  are  scheduled 
for  permanent  retention. 

Dated:  December  20, 1988. 

Don  W.  Wilson, 

Archivist  of  the  United  States. 

[FR  Doc.  88-29600  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  7515-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-424] 

Georgia  Power  Co.  et  al.; 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  no  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
68,  issued  to  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 

Municipal  Electric  Authority  of  Georgia, 
and  City  of  Dalton,  Georgia  (the 
licensee],  for  operation  of  the  Vogtle 
Electric  Generating  Plant,  Unit  1,  located 
in  Burke  Coimty,  Georgia. 

Georgia  Power  Company  has 
prepared  combined  Technical 
Specifications  (TS]  for  Vogtle  Electric 
Generating  Plant,  Units  1  and  2.  Those 
TS  will  become  effective  for  Unit  2  when 
the  Unit  2  Operating  License  is  issued. 
The  proposed  amendment  of  December 
12, 1988,  requests  that  the  Unit  1  TS  be 
amended  by  replacing  the  Unit  1  TS 
with  the  combined  Units  1  and  2  TS.  The 
change  items  necessary  to  convert  the 
current  Unit  1  TS  into  the  combined 
Units  1  and  2  TS  are  included  in  this 
amendment  request  and  are  described 
below.  Following  the  descriptions,  each 
change  to  the  TS  is  listed  by  page  and 
change  item  number. 

Item  1  consists  of  editorial  changes 
necessary  to  indicate  combined 
Technical  Specifications.  Item  2  consists 
of  changes  necessary  to  show 
requirements  that  are  different  for  each 
unit.  Item  3  consists  of  editorial  changes. 
Item  4  consists  of  the  control  room 
heating,  ventilation,  and  air  conditioning 
system  (HVAC]  and  chlorine  detection 
system  delection  previously  requested 
by  leter  dated  December  6, 1988.  Item  5 
consists  of  the  enlargement  of  TS  Figure 
5.1-1  and  the  addition  of  TS  Figure  5.1-2 
to  show  details  of  TS  Figure  5,1-1.  Item  6 
removes  the  footnotes  regarding 
Veritrak  transmitter  uncertainty.  Item  7 
adds  sludge  mixing  pump  isolation 
valves  to  TS  3.1. 2.6  for  consistency  with 
TS  3.5.4.  Item  8  deletes  footnotes  for 
transition  to  refueling  water  storage 
tank  higher  boron  concentration  that  are 
no  longer  applicable.  Item  9  adds 
instrumentation  cross  reference 
footnotes.  Item  10  moves  a  seismic 
instrumentation  footnote  to  the  bases. 
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Item  11  adds  the  work  “either”  relative 
to  spent  fuel  pools.  Item  12  changes  the 
location  of  a  free  field  accelerograph. 
Itjjm  13  adds  Unit  2  rooms  requiring  area 
temperature  monitoring.  Item  14  changes 
Unit  1  area  temperature  monitoring  to 
room  D067  from  room  D068.  Item  15 
deletes  high  energy  line  break 
instrumentation  for  room  RC41.  Item  16 
adds  a  footnote  to  allow  closure  of  valve 
HV-8809A  or  B  in  Mode  3  as  previously 
requested  by  letter  dated  August  12, 
1988.  Item  17  adds  containment 


structural  integrity  requirements  for  Unit 
2  tendons.  Item  18  adds  a  containment 
pressure  instrument  number  to  TS  3/ 
4.6.I.4.  Item  19  changes  the  diesel 
generator  test  voltage  tolerance  as 
previously  requested  by  letter  dated 
December  6, 1988.  Item  20  deletes  a 
temporary  footnote  for  Unit  1  fuel 
testing  that  has  expired.  Item  21  clarifies 
the  on  site  power  distribution  Action 
Statement.  Item  22  adds  a  reactor 
coolant  system  hot  leg  sample  valve  to 
TS  Table  3.8-1.  Item  23  involves  adding 

TS  Changes 


more  information  to  the  bases.  Item  24 
revises  the  shift  crew  composition  to 
meet  10  CFR  50.54  requirements  for  shif‘ 
staffing  of  a  two  unit  plant  with  one 
control  room.  Item  25  clarifies  the  shift 
technical  advisor  (STA)  qualifications 
as  previously  requested  by  letter  dated 
October  25, 1988.  Item  26  adds 
references  to  TS  Chapter  6  as  previously 
requested  by  letter  dated  October  25, 
19^.  Item  27  changes  the  fuel  handling 
building  HVAC  heater  requirements  for 
one  heater. 


Page 


Description  and  explanation 


Item  No. 


All  pages.. 


VI . 

VI . 

VIII . 

X  . 

XI  . 

XII  . 

XVI . 

XXI . 

XXIII . 

2-1 . 

2-1 . 

2-2 . 

2-5 . 

B2-7 . 

B2-8 . 

3/4  0-1. 


3/4 

3/4 

3/4 

3/4 


0-1.. 

0-2.. 

1-3.. 

1-3.. 


3/4  1-3a:  3/4  1-3b:  3/4 
1-3c:3/4  1-3d. 


3/4 

3/4 


1-4.. 

1-4.. 


3/4  1-8.. 


3/4 

3/4 


1-7 . 

1-12;  3/4  1-13.. 


3/4  1-12 . 

3/4  1-18;  3/4  1-20;  3/4 
1-21;  3/4  2-1. 

3/4  1-22 . 

3/4  2-3 . 

3/4  2-5 . 

3/4  2-10 . 

3/4  3-6 . 


%  3-11.. 
%  3-13.. 
%  3-14.. 
%  3-17.. 
%  3-20.. 
%  3-21.. 
y4  3-23.. 
Vt  3-23.. 
Vi  3-24.. 
Vi  3-24., 


%  3-25.. 
%  3-27.. 


Change  the  unit  designator  at  the  bottom  of  each  page  by  replacing  "VOGTLE— UNIT  1"  with  "VOGTLE  UNITS— 1  and  2” 
and  if  present  delete  amendment  numbers  and  change  bars. 

Correct  the  spelling  of  “coolant"  in  item  2.1.2  (Bases) . 

Change  the  index  listing  for  figure  3.1-1  and  3.1-2  to  indicate  that  separate  figures  are  used  for  each  unit  This  is  done  by 
adding  two  additional  figures  for  Unit  2  and  designating  their  applicability  by  adding  (Unit  1)  or  (Unit  2)  to  their  titles,  as 
appropriate,  and  adding  an  “a”  or  "b”  to  the  figure  numbers,  as  appropriate. 

Add  "(DELETED)”  after  "Chlorine  Detection  System” . 

Change  “Loose-Parts”  to  “Loose  Parts”  within  index  Hern  Table  3.3-8 . 

Change  the  index  listing  for  figures  3.4-2,  3.4-3,  and  3.4-4  to  indicate  that  separate  figures  are  used  for  Unit  1  and  Unit  2... 

Delete  the  spurious  ")”  from  the  title  of  figure  4.7-1 . . 

Change  “Motor  Operated”  to  “Motor-Operated” . 

Add  “(Comnron  System)”  after  item  3/4.9.12 . 

Revise  the  index  item  for  Table  B3/4.4-1  to  indicate  a  separate  table  for  Unit  2 . 

Add  new  figure  5.1-2  “Effluent  Release  Points”  and  re-number  the  current  figure  5.1-2  as  5.1-3 . . 

Change  “Reports”  to  “Report”  in  3  places  under  index  item  6.8.1 . 

Change  “parenthesis”  to  “parentheses”  in  the  footnote . 

Add  the  phrase  “and  apply  to  each  unit  unless  specifically  noted” . 

Change  “PSIA”  to  “psia”  on  figure  2.1-1 . 

Delete  footnote  ***  relative  to  Veritrak  uncertainty...- . 

Add  a  comma  after  “power”  in  the  first  line  of  the  last  paragraph . 

Add  a  comma  after  “power”  in  the  first  line  of  the  first  paragraph . 

Change  “parenthesis”  to  “parentheses”  in  the  footnote . 

Add  the  phrase  “and  apply  to  each  unit  unless  specifically  noted” . 

Add  new  section  3.0.5  to  explain  how  the  combined  Technical  Specifications  apply  to  each  unit . 

Revise  Specification  3.1.1.2  to  indicate  separate  figures  for  Units  1  and  2 . 

Change  "MODE”  to  “MODES”  in  the  APPLICABILITY  statement  change  “the”  to  “an”  and  change  “rod”  to  “rod(s)”  in 
Specification  4.1.1.2a. 

Add  the  appropriate  Unit  2  figures  and  revise  the  Unit  1  figure  titles  to  indicate  that  they  apply  to  Unit  1  specifically . 


to 


Vi  3-28.. 


Revise  Specification  3.1.1.3  to  include  the  Unit  2  moderator  temperature  coefficient  requirements . . . 

Change  “core  life”  to  “Cycle  life”  in  the  LCO.  In  the  APPLICABILITY  statement  move  the  period  from  after  the  ” 
after  the  word  “only.”  Delete  the  “s”  from  “Limits”  in  ACTION  a.1. 

Change  “*  **”  to  “*  #”  in  the  APPLICABILITY  statement  and  “**"  to  in  the  footnote.  Since  two  footnotes  are 
applied  to  the  same  item,  this  will  avoid  potential  confusion  by  using  a  different  symbol  for  each  footnote.  Place  the 
pe^  after  “2”  in  the  APPLICABILITY  statement. 

Insert  “and”  after  “72*F”  in  Specification  4.1. 2.1. a;  this  is  consistent  with  Specification  4.1.2.2.a . 

Add  the  RWST  Sludge  Mixing  Pump  Isolation  Valves  as  Specification  3.1.2.6.b.5  and  add  the  associated  ACTION 
statements  and  SURVEILLANCE  Requirements. 

Delete  the  footnote  which  was  added  to  allow  for  the  initial  transition  from  2000  ppm  to  2400  ppm  boron  concentration . 

Replace  the  footnote  symbol  “**"  with  “#”  to  avoid  confusion  when  the  same  item  has  two  footnotes,  one  indicated  by  * 
and  the  other  by  **. 

Relocate  the  figure  title . 

Relocate  the  figure  title  and  change  “PERCENT”  to  “percent” . 

Relocate  the  figure  title . 

Place  the  period  in  the  APPLICABILITY  after  the  word  “POWER”  rather  than  after  the  . 

“Under  the  voltage/under  frequency”  should  be  changed  to  "undervoltage/underfrequerKy”  in  table  notation  “i”, 
“setpoint”  should  be  capitalized  in  items  e  and  f  and  a  comma  should  be  added  after  “arid”  in  item  g. 

Add  a  footnote  to  item  13  of  Table  4.3-1  that  states  “See  Specification  4.3.3.6.” . 

Add  a  period  after  table  notation  (B) . 

Add  a  period  after  the  word  “used”  in  table  notation  13 . 

Change  “Emergency  Mode”  to  “Emergency  Filtration  System"  in  item  1 . 

Add  a  “*”  to  functional  units  4.c  and  4.  to  refer  to  the  existing  Footnote  stating  “*  See  Specification  3.3.3.6.” . 

Add  a  to  functional  unit  5.c  and  the  associated  footnote  stating  “*  See  Spi^fication  3.3.3.6.” . 

Add  a  “*”  to  functional  unit  7.b  and  the  associated  footnote  stating  “*  See  Specification  3.3.3.6." . 

Change  “P11"  to  “P-11”  in  item  9.a . 

Add  “(Common  System)”  after  functional  unit  11 . 

Change  functional  unit  10  to  “Control  Room  EmergerKy  Filtration  System  Actuation”  and  change  the  applicable  MODES 
for  items  lO.a,  lO.b  and  lO.d  to  apply  when  either  unit  is  in  the  specified  MODE.  Change  the  minimum  channels 
operable  for  item  lO.a  to  apply  to  either  unit.  Change  the  ACTIONS  for  iten»  lO.c  and  lO.d  to  27d  and  28d  respectively. 

Change  “the”  to  "either”  in  table  notation  i . 

Revise  ACTION  26  and  add  new  ACTIONS  27  and  28  to  show  the  effects  of  two  unit  operation  and  the  Control  Room 
Emergency  Filtration  System. 

Change  “Emergency  Mode”  to  "Emergency  Filtration  System”  in  item  1 . - . - . 


WCMCOCOCMOIIOCOCOCMCO^OCOWeOOICMMW 


%  3-28 . 

%  3-30 . 

%  3-31 . . . 

V*  3-34 . . . 

%  3-34 . 

%  3-34 . . . 

V*  3-35 . 

%  3-36 . 

%  3-36 . 

%  3-39 . 

%  3-40 . 

%  3-43 . 

%  3-43 . 

%  3-44 _ 

y«  3-44 . . 

%  3-44 . 

%  3-46 . . . 

%  3-46:  %  3-48 . 

%  3-48 . . . 

y«  3-50 . . . 

%  3-50 . . 

%  3-50 . . . 

%  3-51 . . . 

%  3-51 . 

*14  3-52 . 

Vt  3-52 . 

%  3-53 . 

%  3-54 . 

%  3-56 . 

%  3-58 . 

%  3-61 . . . 

%  3-62 _ _ 

%  3-63 . . . . 
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TS  Changes— Continued 


Description  and  explanation 


Item  No. 


Delete  from  the  trip  setpoint  column  of  item  1.d . . 

Chan^  “##“  to  '*#”  for  functional  unit  Sl>.  This  is  not  a  change  in  footnotes;  it  only  represents  a  change  in  the 
designation  of  the  same  footnote. 

Remove  #  from  the  Trip  Setpoint  entry  for  items  6J).1  and  6i).2 . 

Change  “Ventiiation  Emergency  Mode  Actuation”  to  “Emergency  Filtration  System  Actuation." . . . 

Add  “(Common  System)"  to  item  11 . . . . . 

Delete  the  Word  "System”  from  item  11;  this  makes  this  title  consistent  with  that  used  in  Table  3.3-2 . . . . . . 

Delete  table  notations  ***  and  #  and  change  table  notations  ##  to  table  notation  # . 

Change  “Emergency  Mode"  to  "Emergency  Filtration  System"  in  Hem  1 . . . . . . . . . 

Add  a  after  "Hi^  1”  in  Hem  l.c . . . . . . . . . 

Place  the  in  Hem  4.d,  after  the  word  “low"  arKf  add  a . to  item  4.e . . . . . . . 

Add  “**"  to  Hem  5.c  prior  to  "(P-14)  and  a  footnote  stating  See  Specification  4.3.3.6.” . . 

Delete  footnote* . . . 

Revise  functional  unH  10  and  the  associated  MODE  requirements  of  lO.a  and  lO.b  to  reflect  the  requirements  of  the 


6 


6 

4 

2 

3 
6 

4 
9 
9 
9 
9 
4 


combined  unHs  1  and  2  Control  Room  HVAC. 


Revise  functional  unH  10  and  the  MODES  requirement  column  for  lO.d  to  reflect  the  requirements  for  the  combined  units  1  4 


and  2  Control  Room  UVAC. 


(^ange  "the"  to  “eHher"  in  footnote  (2) . . . . 

Add  “(Comrrwn  Systen^"  to  Hem  11 . 

Revise  the  APPLICABLE  MODES  column  to  reflect  the  requirements  for  the  combined  unHs  1  and  2  Control  Room  HVAC . 

Add  a  footnote  “**'  to  MODES  3  and  4  for  Hem  l.a  that  states  "*  The  Provisions  of  this  specification  are  not  applicable  to 
unH  2  until  Hs  inHial  entry  into  MODE  2.”. 

Change  "RE-121117”  to  "RE-12117"  rn  item  3 . . . . 

Add  (Common  System)”  after  the  section  tHIe . . . . . 

Delete  footnote  *  from  Specification  3.3.32 . . . . . 

Replace  “the  plant”  in  Specification  4.32.3.2  wHh  “unH  1.".„ . . . 

Change  "Free  Field  (500  ft.  from  containment)"  to  "Free  Field  (approximately  225  ft.  from  containment)”  for  Hem  l.a . 

Add  “urrH  1”  to  the  seismic  instrumentaton  listed  on  table  3.3-5  Hems  2.a,  2.b,  2.c,  3.a,  5.a,  and  5.b . 

Change  “Free  Field  (500  ft.  from  containment)"  to  "Free  Field  (approximately  225  ft.  from  containment)"  for  Hem  la . 

Add  "unH  1"  to  seismic  instrumentation  listed  on  table  4.3-5  Hems  2.a,  2.b,  2.c,  3.a,  5.a,  and  5J> . 

Add  "(Common  System)”  to  the  title  on  this  page . . . . . 

Add  a  footiKHe  to  the  title  of  the  table  that  states  “this  irrstrumentation  is  common  to  unHs  1  and  2." . 

Delete  "LP"  which  is  an  abbreviation  of  the  wrord  "loop"  from  Hem  3  of  table  3.3-7  because  H  is  redundant . 

Add  a  footnote  to  APPLICABILITY  MODE  3  that  states  "The  provisions  of  this  specification  are  not  applicable  to  the  unH  2 
Containment  Radiation  Level  (High  Range)  MonHors  (loop  0005  and  0006)  until  Hs  inHial  entry  into  MODE  2”. 

Change  "Minimum  Channels  Operable"  to  “Minimum  Channels  OPERABLE"  and  change  "minimum  channels  OPERABLE" 
to  "Minimum  Channels  OPERABLE"  throughout  ACTION  statements  30  through  33. 

(Change  "Minimum  Channels  Operable"  to  "Minimum  Channels  OPERABLE"  and  change  "minirmim  channels  OPERABLE" 
to  "Minimum  Channels  OPERABLE"  throughout  ACTION  statements  34  through  36. 

Delete  the  Chlorine  Detection  System  In  accordance  wHh  the  Technical  Specification  Change  requested  for  the  Control 
Room  HVAC. 


11 

2 

4 

2 

3 

2 

10 

2 

12 

2 

12 

2 

2 

2 

3 

2 

3 

3 

4 


3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 


3-64 . 

Change  “3/422.3.8"  to  3/42.3.8." . . . . 

3-66 . . 

3-72 . . . 

3-74 . . 

In  table  notation  f ,  add  a  period  after  "FHtration.”  In  ACTION  49-b  change  “H  inlet”  to  “H  the  inlet."  In  ACTION  49-c 

3-80 . 

change  "remain”  to  “remains".. 

Add  "(Common  Instrumentation)”  to  Hem  1  in  Table  3.3-11  and  change  ‘TE”  or  "FT"  to  “ATE”  or  “AFT'  for  the 

3-80 . 

instrumentation  channels. 

3-80 . 

Add  the  UnH  2  instruments  and  room  locations  for  Steam  Generator  Blowdown  Line  Isolation  artd  Letdown  Line  Isolation  to 

3-80 . 

Table  3.3-11. 

Change  “modes"  to  "MODES"  in  the  Footnote . 

4-10 . 

Add  a  footnote  to  APPLICABILITY  MODE  3  that  states  ‘The  provisions  of  this  specification  are  not  applicable  to  Unit  2 

4-16 . 

until  inHial  entry  of  UnH  2  into  MODE  2.”. 

4-30 . . . 

4-31 . 

4-31 . 

Change  ‘2.4-2  and  3.4-3"  to  “3.4-2a  (UnH  1)  and  3.4-3a  (UnH  1),  Figures  3.4-2b  (UnHe  2)  and  3.4-3b  (UnH  2)." . . . 

Figure  3.4-2  has  been  relabeled  as  3.4-2a  to  indicate  that  ft  applies  to  UnH  1.  The  title  is  revised  for  clarification . . . 

4-32 . 

4-32a . 

Figure  3.4-3  has  been  reified  as  3.4-3a  to  indicate  that  H  applies  to  UnH  1.  The  tide  is  revised  for  clarification . 

4-34 . 

4-34 . 

4-34 . 

4-35 . 

4-35a . 

5-1 . . . 

5-1 . 

5-3 . 

of  3.6.1  .'d. 

5-4 . 

5- 10 . 

6- 3 . . . 

Specification  4.4.622.". 

Delete  the  footnote  that  states  "Until  concentration  is  InHialiy  raised  to  2400  ppm  from  the  maximum  HmH  authorized  prior 
to  Amendment  No.  11,  the  minimum  boron  concentration  KnHt  is  2000  ppm". 

6-6 . . . 

6-8 . 

Correct  the  spelling  of  “acceptable"  in  4.6.1.6.1.a . 

3 

2 

2 

3 

2 

15 

2 

3 

2 
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16 
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3 

18 
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3/4  6-8;  3/4  6-9;  3/4  6- 
10. 
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3/4 

3/4 
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3/4 

3/4 

3/4 

3/4 
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3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 

3/4 


6-9 . 

6-11 . 

6- 14 . 

7- 1 . 

7-3 . 

7-4 . 

7-4 . 

7-12 . 

7-14 . 

7-14;  3/4  7-16. 


7-16 . 
7-17. 
7-19. 
7-28. 
7-28. 
7-28. 
7-31  . 
7-31  . 

7- 32. 

8- 1.... 
8-3.... 
8-5.... 
8-5.... 
8-5.... 
8-6.... 
8-6.... 
8-7.... 


3/4  8-7 . 

3/4  8-7 . 

3/4  8-9 . 

3/4  8-11 . 

3/4  8-14 . 

3/4  8-15;  3/4  8-16.. 

3/4  6-17 . 


3/4  6-18 . 

3/4  8-22;  3/4  8-23;  3/4 

8-24. 


3/4  8-24. 
3/4  9-1.... 


3/4  9-14. 


3/4 

3/4 


9-16 . 

11-1;  3/4 


11-6;  3/4 

11-12;  3/4 
11-14. 


11-5;  3/4 

11-8;  3/4 

11-13;  3/4 


3/4  11-2.. 
3/4  11-8.. 
3/4  11-10 
B3/40-2 . 

3/4 

11-8.. 

B3/4 

1-1 .. 

B3/4 

1-3. 

B3/4 

1-3. 

B3/4 

2-2. 

B3/4 

2-3. 

B3/4 

3-3. 

B3/4 

3-4. 

B3/4 

3-5. 

B3/4 

3-5. 

B3/4 

4-2. 

Description  and  explanation 


Item  No. 


Section  3/4.6.  has  been  revised  to  incorporate  Unit  2.  This  did  not  result  in  changes  to  Unit  1  requirements,  but,  since  Unit 
2  has  different  sun/eillance  requirements,  the  ACTIONS  for  Unit  1  were  reformatted  to  indicate  those  that  correlated  with 
the  surveillances  that  can  be  done  only  on  Unit  1  and  those  that  are  applicable  for  both  units.  The  changes  consist  of 
the  addition  of  ACTION  or  surveillance  statements  that  are  applicable  to  Unit  2  and  changes  that  clearly  specify  the  unit 
or  units  to  which  the  various  requirements  apply. 

Change  “not”  to  “no”  in  4.6.1. 6.b.2 . 

Insert  the  word  “Specification”  before  3.6.1. 7.b  in  ACTION  b . 

Delete  “and”  after  4.6.2.2.d.1) . 

Move  the  comma  in  ACTION  a  from  after  “provided”  to  before  “provided.” . 

Add  a  period  after  the  abbreviation  of  inches . 

In  4.7.1.2.1.a.2)  change  instrument  number  FI-5100  to  FI-15100;  this  corrects  a  typographical  error . 

Add  a  footnote  stating  “The  provisions  of  this  specification  are  not  applicable  to  Unit  2  until  its  initial  entry  into  MODE  2.” . 

In  4.7.4.6.2  Replace  “Service  Water  Systems"  with  “NSCW.” . . . 

Add  “(Common  System)”  to  the  title  of  Specification  3/4.7.6 . 

Revise  Specification  3.7.6  and  the  association  ACTION  and  surveillarrce  requirements  for  the  Control  Room  Emergency 
Filtration  System,  to  apply  to  two  unit  operation. 

Delete  the  footnotes  that  are  applicable  only  during  the  time  before  the  license  for  Unit  2  is  issued . 

Add  a  footnote  stating  "The  provisions  of  this  specification  are  not  applicable  to  Unit  2  until  its  initial  entry  into  MODE  2.”... 

Change  “**”  to  “#”;  this  avoids  confusion  since  two  footnotes  are  used  to  refer  to  the  same  item . 

Add  the  Unit  2  rooms  for  area  temperature  monitoring . 

Change  room  D068  to  D067  in  the  list  of  Unit  1  rooms  for  area  temperature  monitoring . 

Change  “BOOB”  to  “B008.” . . . 

Capitalize  “specification”  in  ACTION  b . 

Change  the  number  1  to  1/2  in  the  component  designator  in  order  to  designate  components  of  each  unit.... . . . 

In  the  page  heading,  change  “3/4.7.13  (Continued)”  to  “PLANT  SYSTEMS  (Continued)" . 

Change  “650  gallons  (52%  of  instrument  span)  of  fuel”  to  ”650  gallons  of  fuel  (52%  of  instrument  span)" . 

In  4.8.1. 1.2.a.4)  Change  "4160  +  170,  -410  volts”  to  “4160  +  170,  -135  volts" . 

In  4.8.1.1.2.g.1)  change  "—410“  to  “—125” .  . 

Delete  footnote  ##.  regarding  Temporary  Fuel  Oil  Testing  requirements .  . 

Add  “Specification”  before  4.8.1. 1.2  in  frwtnote  “"  and  write  “.007%"  as  “0.007%"  m  footnote  # . 

Correct  the  spelling  of  “Synchronized.” . 

In  4.8.1. 1.2.h.5).  change  “—410  volts”  to  "—135  volts” . 

Change  “—410  volts”  to  “—135  volts.”  Replace  maintairred  within  these  limits”  with  “4160  +  170,  —410  volts  and  60  + 
1.2  Hz”  in  4.8.1. 1.2.g.7). 

Insert  “Specification”  before  “4.8.1. 1.2”  in  footnote  . 

Change  temper  ature”  to  “temperature”  in  footnote  ## . 

Delete  the  underline  from  “and”  in  footnote  and  footnote  ## . 

Charrge  1  to  1/2  in  order  to  reflect  both  units  in  the  battery  bank  designators . 

Change  1  to  1/2  in  order  to  reflect  both  units  in  the  battery  bank  designators . 

Change  the  initial  1  to  1/2  for  the  various  electrical  equiprnent . 

Change  “reenergize  the  switchgear  or  distribution  panel  In  the  specified  marmer"  to  “reenergize  the  125  volt  D.C.  bus  In 
the  specified  manner.” 

Change  "RCS”  to  “Reactor  Coolant  System.” 

Change  “Motor  Operated"  to  “Motor-Operated”  in  the  title  of  table  3.8-1  and  indicate  that  the  valves  exist  for  both  units 
by  preceding  the  valve  designators  with  1/2.  Add  “Continued”  after  the  table  number  for  each  page  of  table  3.8-1 
following  the  first  page. 

Add  valve  1/2  HV-2548,  RCS  Hot  Leg  Sample  Valve,  to  those  listed  in  Table  3.8-1 . 

Add  a  footnote  to  this  page  that  states  “During  initial  fuel  load  for  Unit  2,  the  boron  concentration  limitation  for  the  Unit  2 
refueling  canal  is  not  applicable,  provided  the  Unit  2  refueling  canal  level  is  verified  to  be  below  the  reactor  vessel  flange 
elevation  at  least  once  per  12  hours.” 

Add  “(CJommon  System)"  to  the  title  of  Specification  3/4.9.12  and  change  “The  Storage  pool"  to  “either  storage  pool”  In 
the  APPLICABILITY  and  ACTION  statements. 

Change  4.9.12.d.4  by  replacing  "18  ±  2”  with  “20  ±  2” . 

Change  “Figure  5.1-1”  to  “Figure  5.1-1  and  5.1-2.” 


Capitalize  “Waste  Water  Retention  Basin”  in  Table  4/1 /-I.  Item  2  a . 

Change  “Specification”  to  “Specifications”  in  ACTION  b .  . 

Correct  the  spelling  of  “omitted”  in  notiation  “” .  . 

Add  Bases  for  3.05 .  . 

Change  “from  the  Unit”  to  “from  each  Unit”  in  4.11.4.2 .  . 

Add  a  comma  after  ”2”  in  the  second  paragraph  and  after  “5”  in  the  third  paragraph  and  change  “the  SHUTDOWN 
MARGIN”  to  “the  required  SHUT(X>WN  MARGIN.” 

Add  the  following  sentence  “The  RWST  contained  water  volume  limit  provided  in  Specification  3/4.1. 2.6  is  specified  as 
equal  to  the  confined  water  volume  limit  specified  in  Specification  3/4.5.4  because  the  water  volume  limit  in  specification 
3.4.5.4  is  the  more  conservative  value.” 

Change  “F*H  to  F*H  in  3/4. 1.3.2 . 

Add  FN*H  to  the  end  of  the  title  for  Bases  Section  3/4.2.2  and  3/4.2.3 . 

Add  “(percent)"  after  “INDICATED  AXIAL  FLUX  DIFFERENCE.” 

Change  “Control  Room  Ventilation  Emergency  Actuation  Systems”  to  “Control  Room  EmergerKy  Filtration  System”  in  the 
first  paragraph. 

Replace  the  last  sentence  of  Bases  Section  B3/4.3.3.3  with  “The  instrumentation  on  Unit  1  is  shared  with  Unit  2  and  the 
seismic  instrumentation  and  corresponding  Techical  Specifications  meet  the  recommendations  of  Regulatory  Guide  1.12, 
Revision  1,  April  1974. 

Revise  Bases  3/4.3.3.7  to  indicate  that  chlorine  detection  instrumentation  is  not  required . 

Change  “LOOSE  PART’  to  “LOOSE  PARTS”  in  the  title  for  Bases  3/4.3  3.8 . 

Change  “of  equivalent  size  can  be  taken  for  an  synonymous  with”  to  “of  equivalent  size  can  be  taken  as  synonymous 
with”.  This  is  a  grammatical  change. 
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TS  Changes— Continued 


Page 


B3/4  4-7;B3/4  4-8. 


B3/4  4-8...„. 
B3/4  4-9 . 

B3/4  4-9a.... 

B%  4-10 . 

B%  4-10 . 

B%  4-11 . 

By«  4-12 . 

B^i  4-15 . 

By4  5-2 . 


By4  5-2 
By4  6-2 


By4  7-1 . 

By4  7-3 . 

By4  7-4..._ . 

5-1 . 

5-2 . 

5-2a . 

5-3 . 

5-4 . . . 

5- 5 . 

6- 1 . 

6-5 . . . 

6-5 . 

6-8 . 

6-10 . 

6-12 _ _ 

6-13 . . 

6-13 . . . 

6-16 . 

6-17 . . . 

6-18 . . . 

6-19 . 

6-20 . 

6-23 . . 


Description  and  explanation 


Item  No. 


The  pressure/temperature  limits  for  Unit  1  and  2  were  derived  using  the  same  methods.  Differences  exist  in  the  actual 
reactor  materials  that  result  in  different  limits.  Bases  section  3/4.4.9  has  been  revised  to  include  equivalent  information 
for  Unit  2.  and  the  different  limits  for  the  two  units 
Capitalize  "Effective  Pull  Power  Years.” 

Revise  Table  3/4.4-1  to  indicate  that  it  applies  to  Unit  1.  Delete  the  empty  column,  and  change  "AVG  UPPER  SHELP 
ENERGY"  to  "Upper  shelf  ertergy." 

Provide  Table  B  3/4.4-1b  for  Unit  2 . 

Revise  the  first  paragraph  in  this  page  to  irKficate  separate  heatup  and  cooldown  curves  for  Units  1  and  2 . 

Renumber  this  page  to  B^i  4-11.  Delete  the  grid  lines  from  the  figure  for  clarity . . . 

Remimber  this  page  to  B%  4-12  and  show  the  figure  as  also  applicable  to  Unit  2 . - . 

Renumber  this  page  to  B^  4-10  and  revise  the  first  paragraph  to  indicate  separate  heatup  and  cooldown  figures  for  Units 
1  and  2.. 

Revise  this  page  to  indicate  separate  heatup  and  cooldown  curves  and  material  properties  for  Units  1  and  2 . 

Add  the  following  sentences  to  the  end  of  the  second  paragraph:  "The  surveillance  requirements  for  leakage  testing  of 
ECCS  check  valves  ensure  a  failure  of  one  valve  wUI  not  cause  an  intersystem  LOCA.  In  MODE  3,  with  either  HV-8809A 
or  B  closed  for  ECCS  check  valve  leak  testing,  adequate  ECCS  flow  for  core  cooling  in  the  event  of  a  LOCA  is  ensured". 

PT2  should  be  ft^  in  the  second  paragraph  of  B%.5.4 . 

Add  a  sentence  to  the  first  paragraph  of  Bases  Section  y4.6.1.6  that  states  "Unit  1  and  Unit  2  containments  satisfy  the 
recommerxlations  of  Regulatory  Guide  1.35,  Revision  2,  Position  C.1.3.  Therefore,  Unit  2  containment  is  subject  to  visual 
inspection  only.”  Also  revise  this  section  to  indicate  the  differences  in  the  Unit  1  and  Unit  2  inspections. 

Add  a  period  at  the  end  of  the  definition  of  ”Y.” . 

Change  “Control  Room  Emergerrcy  Air  Cleanup  System”  to  “Control  Room  Emergency  Filtration  System”  in  Bases  ^4.7.6... 
Change  “Control  Room  Emergency  Filtration  Cle^up  System”  to  "Control  Room  Emergency  Filtration  System"  in  Bases 
y4.7.6. 


Revise  section  5.1  to  indicate  that  figure  5.1-1  has  been  supplemented  by  figure  5.1-2  and  that  figure  5.1-2  has  been  re-  5 

mitnbered  as  5. 1.-3. 

Figure  5.1-1  has  been  enlarged  to  improve  legibility.  The  vicinity  map  has  been  deleted .  5 

Add  page  5-2a  with  new  figure  5.1-2 .  5 

Change  the  figure  number  to  5.1-3 .  5 

Change  the  referertce  to  figure  5.1-1  to  a  reference  to  figures  5.1-1  and  5.1-2 .  5 

Irtsert  new  paragraph  5.6.1. 2  which  provides  design  data  for  Unit  2  spent  fuel  racks.  Renumber  existing  paragraph  5.6.1. 2  2 

to  5.6.1. 3. 


Revise  6.2.2.b  to  reflecat  operations  with  two  reactors . 

Revise  table  6.2-1  to  refer  to  shift  composition  for  two  units  with  a  common  control  room . 

Revise  the  footnote  regarding  STA  qualifications  to  refer  to  the  NRC  Policy  Statement  on  Engineering  Expertise  on  Shift 
Add  "including  proposed  changes  to  Chapter  16.3  ol  the  Vogtie  Final  Safety  Analysis  Report  (FSAR).”  to  item  6.4.1.6.e . 

Change  “this  operating  license”  to  “these  operating  licenses" . - . 

Replace  ”;  and”  with  a  period  in  item  1 . 

Add  “(FS^T  Ch^ter  16.3)”  to  item  6.71  .i . - . 

Change  "the  unit”  to  “the  affected  unit”  in  6.6.1. d . . . 

Change  “the  unit”  to  “either  unit”  in  the  first  paragraph  of  6.8.1. 1 . 

Change  “the  unit"  to  “the  plarrt"  in  6.8.1 .3  and  add  footnotes  that  allow  a  single  report  to  be  made  for  Units  1  and  2 . 

Change  Reports  to  Report  in  4  places  on  this  page . 

Change  “from  the  unit  or  station”  to  “from  each  unit"  in  the  second  paragraph . . . 

Change  "Specification  3.3.3.10  or  3.3.3.11“  to  “Specification  3.3.3.9  or  3.3.3.10"  in  the  first  paragraph . 

Correct  the  spelling  of  "activated"  in  the  secorKf  paragraph  of  section  6.11.2 . . . 
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Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission’s 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Vogtie  Unit  2  operating  license  is 
expected  to  be  issued  in  February  1989, 
and  will  utilize  combined  Units  1  and  2 
TS.  The  combined  Units  1  and  2  TS  were 


developed  by  adding  specific  Unit  2 
requirements  to  the  Unit  1  TS.  The  two 
units  are  of  similar  design  with  a  shared 
control  room,  therefore  the  effect  of  the 
changes  is  minor.  During  the 
development  of  the  combined  Units  1 
and  2  'TS  a  number  of  editorial  or  format 
changes  were  added  that  did  not  alter 
the  TS  requirements.  In  addition,  during 
that  time  a  number  of  TS  changes  (items 
4, 16, 19,  25,  and  26)  were  requested  for 
the  Unit  1  TS.  Those  changes  have  been 
incorporated  into  the  combined  Units  1 
and  2  TS  because  it  is  anticipated  that 
they  will  have  been  approved  for  Unit  1, 
prior  to  the  approval  of  the  use  of  the 
combined  TS  for  Unit  1.  The  proposed 
changes  include  any  changes  necessary 
for  Unit  1  to  continue  operation 
following  startup  of  Unit  2. 

All  but  five  of  the  changes  (items  12, 
14, 15,  22,  and  27)  represent  format  and 
editorial  changes,  changes  necessary  in 
order  to  incorporate  Unit  2 
requirements,  changes  necessary  to 


distinguish  Unit  1  from  Unit  2,  and 
changes  necessary  to  indicate  that  the 
TS  apply  to  each  unit.  The  changes  in 
the  editorial  and  format  category  do  not 
result  in  a  change  in  the  current  Unit  1 
TS  requirements. 

The  staff  has  reviewed  items  1,  2,  3, 4. 
5,  6,  7,  8,  9, 10, 11, 13, 16, 17, 18, 19,  20,  21, 
23,  24,  25,  and  26  of  the  licensee’s 
request  and  has  determined  that  should 
these  items  be  implemented,  they  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes  are  administrative 
and  do  not  involve  physical  changes  to 
the  plant,  changes  to  procedures, 
commitments,  or  safety  analyses. 

Also  the  licensee’s  proposed  changes 
would  not  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  physical  plant  design  is  not 
being  changed.  Finally,  the  licensee’s 
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proposed  changes  would  not  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety  because  no  operating  parameters 
or  setpoints  are  changed. 

The  five  changes  (items  12, 14, 15, 22, 
and  27)  that  have  been  incorporated  into 
the  combined  Units  1  and  2  TS  and 
which  are  not  in  the  editorial  or  format 
category  or  are  not  currently  under 
review  are  discussed  below. 

Location  of  Free  Field  Acceletograph 
(Item  12) 

The  location  of  the  Free  Field 
Accelerometer  as  given  in  TS  Table  3.3- 
5  and  4.3-4  was  reviewed  during  the 
development  of  the  combined  Units  1 
and  2  TS  and  determined  to  be 
approximately  225  feet  from  the  Unit  1 
containment  rather  than  500  feet  as 
currently  stated  in  Unit  1  TS.  This 
location  has  been  evaluated  relative  to 
seismic  monitoring  requirements. 

The  purpose  of  the  "Free  Field” 
accelerometer  is  to  record  a  baseline 
ground  acceleration  time  history  that  is 
representative  of  a  location  that  is  not 
significantly  influenced  by  the  presence 
of  structures.  This  information  will  be 
used,  along  with  the  more  signiHcant 
acceleration  time  history  information 
collected  from  in-structure 
accelerometers,  to  form  the  basis  for  the 
evaluation  that  is  required  following  an 
earthquake.  The  actual  location  of  &e 
"Free  Field”  accelerometer  is  225  ft. 
from  the  nearest  Containment  (Unit  1) 
and  approximately  40  ft.  from  the  Unit  1 
Diesel  Fuel  Oil  Storage  Tank 
Pumphouse,  which  is  the  nearest 
structure.  The  instrument  is  located 
within  the  boundaries  of  the  Category  1 
backfill  material  to  avoid  influence  ^m 
the  in-site  soil.  Any  soil/structure 
interaction  effects  from  adjacent 
structures  will  tend  to  increase  the 
instrument  spectral  response  at  the 
natural  frequency  of  the  adjacent 
structures  and  result  in  a  conservative 
measurement. 

The  staff  has  reviewed  item  12  of  the 
licensee’s  request  and  has  determined 
that  should  this  item  be  implemented,  it 
would  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  accelerometer 
only  records  data  of  an  earthquake. 

Also,  the  licensee’s  proposed  changes 
would  not  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  plant  design  is  not  being 
changed.  Finally,  the  licensee’s 
proposed  changes  would  not  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety  because  the  accelerometer  is  still 
available  to  record  earthquake  data  for 
evaluation. 


Temperature  Instrumentation  For  Room 
RC41  (Item  15) 

During  the  construction  of  Unit  2,  it 
was  decided  to  eliminate  the  Unit  2 
waste  evaporator.  This  eliminated  the 
need  for  the  routing  of  high  energy 
steam  lines  through  room  RC41  to  the 
Unit  2  waste  evaporator.  Two  high 
temperature  detection  instnunents  (ATE 
19722B  and  ATE  19723B)  were  located  in 
this  room  for  the  purpose  of  detecting  a 
temperature  increase  that  would 
indicate  a  rupUue  in  the  high  energy 
steam  line  in  the  evaporator  area.  The 
disconnection  and  capping  of  the  high 
energy  line  outside  of  room  RC41 
eliminated  the  need  for  these 
instnunents.  Therefore  these 
instruments  were  eliminated  from  the 
combined  Units  1  and  2  TS. 

'The  staff  has  reviewed  item  15  of  the 
licensee’s  request  and  has  determined 
that  should  this  item  be  implemented,  it 
would  not  (1)  involve  a  signiHcant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  there  is  no  high 
energy  line  in  the  room  for  the 
temperature  instruments  to  monitor  for  a 
high  energy  line  break. 

Also,  the  licensee’s  proposed  changes 
would  not  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  temperature  instruments  do 
not  monitor  any  system  or  component. 
Finally,  the  licensee’s  proposed  changes 
would  not  (3)  involve  a  significant 
reduction  in  a  margin  of  safety  because 
there  is  no  possibility  of  a  high  energy 
line  break  with  the  high  energy  line 
removed. 

Additional  Value  With  ’Thermal 
Overload  Protection  Bypass  (Item  22) 

During  the  development  of  the 
combined  Units  1  and  2  TS  an  additional 
valve  was  identiHed  as  having  a  thermal 
overload  protection  bypass  device  and 
thus  was  added  to  TS  'Table  3.8-1.  This 
change  is  also  applicable  to  Unit  1.  'The 
valve  is  for  the  reactor  coolant  system 
hot  leg  sample  line.  The  inclusion  of  this 
valve  does  not  reflect  a  change  in  design 
and  does  not  alter  the  ciurent 
surveillance  requirements. 

'The  staff  has  reviewed  item  22  of  the 
licensee’s  request  and  has  determined 
that  should  this  item  be  implemented,  it 
would  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  adding  the  valve  to 
TS  Table  3.8-1  reflects  the  approved 
plant  design. 

Also,  the  licensee’s  proposed  changes 
would  not  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 


any  accident  previously  evaluated 
because  the  physical  plant  design  is  not 
being  changed.  Finally,  the  licensee’s 
proposed  changes  would  not  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety  because  no  operating  parameters 
or  setpoints  are  changed. 

Unit  1  Area  Temperature  Monitoring  For 
Room  D067  (Item  14) 

The  rooms  identified  in  TS  3/4.7,10 
contain  safety-related  equipment  that  is 
required  for  safe  shutdown  and  is  not 
served  by  engineered  safety  feature 
HVAC  systems.  Temperature  monitoring 
of  these  rooms  ensures  that  the 
equipment  will  not  be  subjected  to 
temperatures  in  excess  of  their 
environmental  qualification 
temperatures.  During  the  preparation  of 
the  combined  Unit  1  and  Unit  2  'TS,  it 
was  determined  that  instrument  IPT- 
11742  (Nuclear  Service  Cooling  Water 
from  Tower  B  to  Pumps)  was  located  in 
auxiliary  building  room  D067  rather  than 
D068.  'TS  3/4.7.10  is  therefore  revised  to 
add  room  D067  to  the  list  of  rooms 
requiring  temperature  monitoring  and  to 
delete  room  D068. 

In  regard  to  item  14  of  the  proposed 
amendment,  the  licensee  has  determined 
the  following: 

1.  'The  proposed  change  will  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated.  The  change 
impacts  only  the  area  temperature  monitoring 
program.  Removal  of  auxiliary  room  D068 
from  the  surveillance  program  does  not  effect 
the  existing  accident  analysis  since  there  is 
no  safety-related  safe  shutdown  equipment  in 
this  room.  Adding  auxiliary  room  D067  to  the 
area  temperature  monitoring  program  ensures 
that  instrument  lPT-11742  will  not  be 
subjected  to  temperatures  in  excess  of  its 
environmental  qualiGcation  temperatures. 
This  pressure  transmitter  controls  one  train 
of  the  NSCW  tower  spray  header  inlet  and 
bypass  valves.  Temperature  surveillance  in 
room  D067  will  not  affect  the  capability  of 
lPT-11742  to  perform  its  safety-related 
function.  'Therefore,  the  consequraces  of 
accidents  previously  evaluated  are  not 
significantly  increased. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  any  accident  previously 
evaluated.  Removing  auxiliary  building  room 
D068  and  adding  room  D067  to  the  area 
temperature  monitoring  surveillance  does  not 
create  the  potential  for  any  accident  not 
previously  evaluated. 

Room  D068  does  not  contain  any  safety- 
related  safe  shutdown  equipment.  Removal  of 
this  room  from  the  area  temperature 
monitoring  surveillance  does  not  create  the 
potential  for  any  accident  not  previously 
evaluated. 

The  addition  of  room  D067  and  the 
associated  surveillance  temperatures  ensures 
that  the  safety-related,  safe  shutdown 
instrument  lPT-11742  will  not  be  subjected  to 
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temperatures  in  excess  of  its  environmental 
qualification  value.  lPT-11742  is  qualified  for 
temperatures,  in  excess  of  the  maximum 
temperature  of  room  D067  considering 
postulated  pipe  breaks  and  loss  of  HVAC. 
Surveillance  of  the  temperature  in  room  D067 
will  verify  that  the  maximum  normal 
temperature  for  the  instrument  is  not 
exceeded.  This  will  assure  that  the 
instrument  aging  used  to  determine  qualified 
life  is  still  valid. 

The  postulated  failure  of  the  valves  (IHV- 
1669A  and  1HV-1669B)  controlled  by  IPT- 
11742  is  considered  in  Final  Safety  Analysis 
Report  Table  9.2.1-2.  Therefore,  this  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any  accident 
previously  identified. 

3.  The  proposed  change  does  not 
significantly  reduce  a  margin  of  safety. 
Consistent  with  the  basis  of  TS  3/4.7.10,  the 
temperature  surveillance  of  safety-related 
safe  shutdown  equipment  is  maintained. 
Threfore,  this  change  does  not  signiHcantly 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  determination  regarding  item 
14  of  the  proposed  amendment  and 
concurs  with  its  findings. 

Fuel  Handling  Building  Heater 
Requirement  (Item  27) 

During  the  review  of  the  combined 
Unit  12  and  2  TS  a  concern  was  raised 
that  the  TS  4.9.12  value  for  the  Fuel 
Handling  Building  HVAC  system  heater 
dissipation  (18-1-2  kW)  was  inconsistent 
with  the  design  rating  of  20  kW.  As 
stated  in  ANSI  N509,  the  heater  should 
be  sized  to  ensure  that  the  relative 
humidity  of  incoming  air  will  be  reduced 
to  less  than  70%  to  ensure  that  water 
does  not  buildup  on  the  charcoal 
adsorber  bed.  A  revision  to  the  design 
calculation  for  heater  sizing  indicates  a 
minimum  heat  dissipation  requirement 
of  17kW.  The  design  rating  plus  or 
.minus  10%  was  determined  to  be  an 
appropriate  value.  This  change  in  heat 
dissipation  value  does  not  represent  a 
physical  design  change  to  the  heater. 
The  surveillances  which  have  been 
performed  to  date  meet  the  minimum 
value  proposed. 

The  staff  has  reviewed  item  27  of  the 
licensee’s  request  and  has  determined 
that  should  this  item  be  implemented,  it 
would  not  (1)  involve  a  signiHcant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  surveillance 
requirement  is  being  changed  to  reflect 
plant  design. 

Also,  the  licensee’s  proposed  changes 
would  not  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  physical  plant  design  is  not 
being  changed.  Finally,  the  licensee’s 
proposed  changes  would  not  (3)  involve 
a  signiHcant  reduction  in  a  margin  of 


safety  because  the  change  to  the 
surveillance  requirement  is  in  the 
conservative  direction. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building,  7920  Norfolk  Avenue, 

Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  are  discussed  below. 

By  January  26, 1989,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission’s  "Rule  of  Practice 
for  Domestic  Licensing  Proceedings”  in 
10  CFR  Part  2.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Ae  proceeding  on  the 
petitioner’s  interest.  'The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
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license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  heaing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

If  the  final  determination  is  that  the 
amendment  involves  a  signiHcant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washii^ton,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  bled  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
80(W25-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
shoidd  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  David  B.  Matthews: 
Petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Offrce  of  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Mr. 

Arthur  H.  Domby,  Troutman,  Sanders, 
Lockerman  and  Ashmore,  Chandler 
Building,  Suite  1400, 127  Peachtree 
Street,  NE.,  Atlanta,  Georgia  30043, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specibed  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  Burke 
County  Public  Library,  412  Fourth  Street, 
Waynesboro,  Georgia  30830. 


Dated  at  Rockville,  Maryland,  this  20th  day 
of  December  1988. 

For  the  Nuclear  Regulatory  Commission. 
|on  B.  Hopkins, 

Project  Manager  Project  Directorate  11-3, 
Division  of  Reactor  Projects  ////,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  88-29619  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  7590-01-M 


[Docket  No.  50^346] 

Toledo  Edison  Co.,  et  al.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  126  to  Facility 
Operating  License  No.  NPF-3,  issued  to 
The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company  (the  licensee),  which  revised 
the  Technical  Specificabons  for 
operation  of  the  Davis-Besse  Nuclear 
Power  Station,  Unit  No.  1  (the  facility) 
located  in  Ottawa  Coimty,  Ohio.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  revised  Technical 
Specibcation  Table  3.3-11  to  permit 
bypass  of  Functional  Unit  1,  Main  Steam 
Pressure  Low  Instrument  Channels, 
when  steam  pressure  is  below  700  psig 
vice  650  psig.  It  also  changed  the  main 
steam  line  pressure  for  automatic 
removal  of  the  bypass  to  750  psig  from 
650  psig. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
bndings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  12, 1988  (53  FR  16920).  No  request 
for  hearing  or  petition  for  leave  to 
intervene  was  bled  following  this  notice. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  February  29, 1988,  (2) 
Amendment  No.  126  to  License  No. 
NPF-3,  (3)  the  Commission’s  related 
Safety  Evaluation  dated  December  19. 
1988,  and  (4)  the  Environmental 
Assessment  dated  December  8, 1988  (53 
FR  49620).  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
2120  L  Street  NW.,  Washington.  DC,  and 
at  the  University  of  Toledo  Library, 


Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

A  copy  of  items  (2),  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects — 
III,  IV,  V  and  Special  Projects. 

Dated  at  Rockville.  Maryland  this  19th  day 
of  December  1988. 

For  the  Nuclear  Regulatory  Commission. 
Albert  W.  De  Agazio,  Sr., 

Project  Manager,  Project  Directorate  III-3, 
Division  of  Reactor  Projects-lII,  IV,  V  and 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-29620  Filed  12-23-88;  8:45  am) 
BIU.ING  CODE  7590-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Reporting  of  Underground  Storage 
Tanka  Under  Title  III 

agency:  Office  of  Management  and 
Budget. 

action:  Request  for  comments. 

SUMMARY:  The  Ofbce  of  Management 
and  Budget  (OMB),  in  cooperation  with 
the  Environmental  Protection  Agency 
(EPA),  solicits  comments  on  whether 
owners/operators  of  facilities  managing 
underground  storage  tanks  should  be 
able  to  substitute  the  "Notibcation  for 
Underground  Storage  Tanks”  form  for 
the  Inventory  reports  required  by 
sections  311  and  312  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  The  Notibcation  form  is 
currently  required  by  EPA  regulations 
specibcally  governing  underground 
storage  tanks.  The  Inventory  reports 
cover  businesses,  including  owners/ 
operators  of  underground  storage  tanks, 
that  use  or  store  hazardous  substances. 
Because  information  provided  on  the 
Notification  and  Inventory  reports 
seems  to  be  similar,  OMB  seeks 
comment  on  whether  Notibcation  form 
should  be  used  in  lieu  of  the  Inventory 
requirements. 

DATE:  Written  comments  should  be 
received  by  January  26, 1989. 
address:  Written  comments  should  be 
submitted  to  "UST/Title  III  Reporting.” 
New  Executive  Office  Building,  Room 
3019,  725  17th  Street  NW..  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcus  Peacock,  Office  of  Management 
and  Budget,  Ofbce  of  Information  and 
Regulatory  Affairs,  725 17th  Street  NW., 
Room  3019,  Washington,  DC  20503,  (202) 
395-3084 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  requires  0MB  to  review 
and  initiate  changes  in  legislation, 
regulations,  and  procedures  to  improve 
the  Federal  government’s  collection  of 
information.  In  particular,  0MB  reviews 
information  collections  so  that  they  do 
not  duplicate  information  otherwise 
accessible  to  the  government  (see  5  CFR 
1320.4  and  1320.22(b). 

Current  EPA  regulations  require 
owners  of  underground  storage  tanks 
containing  hazardous  substances  to 
submit  a  one-time  notice  of  the 
existence  of  such  a  tank  to  the 
appropriate  State  agency  (see  40  CFR 
Part  280).  This  notice,  the  NotiHcation 
for  Underground  Storage  Tanks 
(henceforth  “UST  NotiHcation  form”) 
includes  information  regarding  the 
location,  size,  and  contents  of  the  tank 
(see  Figure  I).  EPA  estimates  that  tank 
owners,  predominantly  retailers  of 
petroleum  products  such  as  gasoline 
stations,  have  expended  over  600,000 
hours  filing  this  form. 
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Notification  for  Underground  Storage  Tanks 


KPA  dinialci  puMir  rrpoftinc  burden  for  rim  fonn  to  avmpr  30  minuln  per  mpome.  inrhidinc  Hmr  ior  w«in»'inp 
irntractiam.  mthrrinp  and  mamlaininc  Ihr  data  natdrd.  and  cnmplelaMt  and  rrvirwinp  thr  ioim.  Sand  ronunants 
rtcarrimi  Ihn  burden  eahmale  bi  Cbwf.  Inlonnalion  Pobe,  Braneb.  PM-223.  U.S.  Enviranmenlal  Protection  Apenet. 
4UI  M  St..  S.U ..  W  arimwlon.  D.C.  20400:  and  to  the  Oflice  o<  lnhinnati«,  and  i)cculalot>  Allain.  Office  of  Manapr. 
men)  and  Budpet.  W  ariimpton.  D.C.  20S03.  martwd  "Altentnu):  Derit  Officer  for  EPA." 


FORM  APPROVED 
0MB  NO  20S0-006B 
APPROVAL  EXPIRES  »*30-91 


STATE  USE  ONLY 


GENERAL  INFORMATION 


Notiricalion  is  required  b)  Kederal  law  for  aH  underfround  unks  Itiai  bare  been 
used  to  Mure  refulaied  substances  fiiKe  Januart  1. 1974.  that  are  m  the  (round  as  of 
Mas  I.  I9M.  or  that  are  broupht  into  use  after  Mas  I.  I9M.  The  inforinaiion  requeMed 
K  requited  bs  Section  9002  of  the  Resource  Conse^lion  and  Recovers  AcCfRCRAb 
as  amended. 

1  he  pritnars  purpose  ol  this  noiilicalion  program  is  to  locale  and  esaluaie  under¬ 
ground  tanks  that  store  or  have  stored  petroleum  or  hazardous  subsutnees  It  is 
expected  that  thr  inlormation  you  provide  will  be  based  on  reasonahiv  available 
records,  or.  in  the  absence  ol  such  records,  your  knowledge,  belief,  or  recollection 
Who  Mum  Notifs?  Section  9002  of  RCRA.  as  amended,  requires  that,  unless 
exempted,  owners  oi  underground  tanks  that  store  regulated  subsunces  must  noiily 
designated  State  or  local  agencies  ol  the  existence  ol  their  tanks.  Owner  means  — 
(ai  in  the  case  ol  an  underground  storage  tank  tn  use  on  November  X.  I9k4.  or 
brought  into  use  alter  that  dale,  any  person  w  ho  owns  an  underground  storage  tank 
used  lor  the  storage,  use.  or  dispensing  ol  regulated  substances,  and 
Ibl  in  the  case  ol  any  underground  storage  tank  in  use  belorc  November  X.  I9K4. 
hui  no  longer  in  use  on  that  dale,  any  person  who  owned  such  unk  immediately  helore 
the  discontinuation  of  its  use 

What  Tanks  Are  Included?  Underground  storage  tank  is  defined  as  any  one  or 
combination  ol  unks  mat  1 1 1  is  used  to  conuin  an  accumulation  ol  ‘regulated  sub- 
siances.~andl2|whosevolume(including connected  underground  piping) is  lO'i  or 
more  beneath  the  ground  Someexamplesare  underground  tanks  storing:  I.  gasoline, 
used  oil.  or  diesCI  luel.  and  2.  industrial  solvents,  pesticides,  herbicides  or  I umiganis 
What  Tanks  Art  Ekchidtd?  Tanks  removed  Irom  the  ground  arc  not  subiea  to 
noiiticaiion  Other  tanks  excluded  Irom  notification  are: 

1 .  tarm  or  residential  tanks  ol  I .  lUO  gallons  or  less  capacity  used  lor  storing  motor  luel 
lor  noncommercuti  purposes. 

2.  tanks  used  lor  storing  heating  nil  lor  consumptive  use  on  the  premises  where  stored. 

3.  septic  tanks. 


4.  pipeline  lacilities  l  including  gathering  lines)  regulated  under  the  Natural  (ias 
Pipeline  Safety  Act  ol  I9(ix.  or  the  Hazardous  Liquid  Pipeline  Salety  Act  ol  I979.  iw 
w  hich  IS  an  intrastate  pipeline  laciliiy  regulated  under  State  laws. 

5.  surface  impoundments,  pus.  ptmds.  or  lagoons. 

6.  storm  water  or  waste  water  colleaion  systems. 

7.  How-ihrough  process  lanky. 

S.  liquid  traps  or  associated  gathering  lines  directly  related  ioimI  or  gas  production  and 
gathering  opeiaiions. 

9.  storage  ranks  situated  in  an  underground  area  isuch  as  a  basement,  cellar, 
mineworking,  drill,  shall,  or  tunnel)  il  the  storage  rank  is  situated  upon  or  above  the 
surface  ol  the  floor. 

Whal  SubMancfs  Arc  Covered?  The  nniificalion  requirements  apply  to  under¬ 
ground  Morage  tanks  that  contain  regulated  substances  T  his  includes  any  substance 
defined  as  luzardous  in  section  lOI  |I4|  ol  the  Comprehensive  Environmental 
Response.  Compensaiionand  Liability  Aciol  l9K0(CERCLAi.wiihihe  exception  ol 
those  substances  regulated  as  hazardous  waste  under  Subtitle  C  ol  RCRA  It  aKo 
includes  petroleum,  e  g.,  crude  tul  or  any  liaction  ihereol  which  is  liquid  ai  standard 
conditions  ol  temperature  and  pressure  ifiU  degrees  Eahrenheii  and  I4  7  pounds  per 
square  inch  absolute). 

Where  To  Norify?  Completed  notificaiion  forms  should  he  sent  to  the  address 
given  at  the  top  ol  this  page 

When  To  Notify?  I .  Ow  ners  ol  underground  qorage  tanks  m  uw-  or  that  hav  e  been 
taken  out  ol  operation  alter  January  I.  I974.  but  Mill  in  the  ground,  must  noiilv  by 
May  X.  l9Kh.  2.  Ow  ners  who  bring  underground  storage  ranks  into  use  alter  May  If. 
l9Xb.  must  notify  within  .V)  days  of  bringing  the  ranks  into  use 

Penahict:  Any  owner  who  knowimly  fails  lo  notify  or  submiit  false  informaiion 
shall  be  subject  to  a  civil  penalty  not  to  exceed  SIO.OM  for  each  tank  lor  which 
notiricalion  is  not  given  or  for  which  false  infaniialion  is  submitted. 


INSTRUCTIONS 


Ptcase  type  or  print  in  ink  all  items  except  “tignature"  in  Section  V.  This  form  miiM  be  completed  for  each 
location  containing  underground  storage  tanks.  If  more  than  S  tanks  are  owned  at  this  location,  photocopy  the 
reverse  side,  and  staple  continuation  sheets  to  this  form. 


Indicate  number  of 
coniinuation  sheets 
atuched 


□ 


I.  OWNERSHIP  OF  TANK(S) 


Owner  Nanie  (Corporation,  inoivtoual.  PuOiic  Agency,  or  Other  Entity) 


II.  LOCATION  OF  TANK(S) 


(If  same  as  Section  1 .  mark  box  here  O ) 
Facility  Name  or  Company  Site  Identifier,  as  applicable 


Street  Address  or  State  Road,  as  applicable 


Area  Code  Phone  Number 


Type  of  Owner  (Mufk  til  that  apply  JZ) 

O  Current  O  State  or  Local  Govt 


D  Former 


□  Federal  Gov't 

(GSA  facility  I.O.  no. 


□  Private  or 
Corporate 

□  Ownership 

uncertain 


Indicate 
numtierof 
tanks  at  this 
location 


[!□ 


Mark  box  here  if  tank(s) 
are  located  on  land  within  p-i 

an  Indian  reservation  or  LJ 

on  other  Indian  trust  lands 


III.  CONTACT  PERSON  AT  TANK  LOCATION 


Name  (If  same  as  Section  I.  mark  box  here  □  ) 


Area  Code  Phone  Number 


IV.  TYPE  OF  NOTIFICATION 


Q  Mark  box  here  only  if  this  is  an  amended  or  subsequent  notification  for  this  location. 


V.  CERTIFICATION  (Road  and  aign  after  completing  Section  VI.) 


I  certify  under  penalty  of  law  that  I  have  personally  examined  and  am  familiar  with  the  information  submitted  in  this  and  all  attached 
documents,  and  that  based  on  my  inquiry  of  those  individuals  immediately  responsible  for  obtaining  the  information,  I  believe  that  the 
submitted  information  is  true,  accurate,  and  complete. 


Name  and  otticial  title  of  owner  or  owner’s  autnonzed  representative 


CONTINUE  ON  REVERSE  SIDE 
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Owner  Nam*  <lrom  Stctlon  0 . 


,  Locatton  (from  Section  II) . 


V).  DESCRIPTION  OF  UNDERGROUND  STORAGE  TANKS  (Complete  for  each  tank  at  this  location. i 


Tank  Identification  Na  (e.9.,  ABC-123),  or 
Artiitrafily  Assigned  Sequential  Number  (e.g„  1.24~) 


1.  Status  of  Tank 
(Mark  all  that  apply  IB) 


Currently  in  Use 
Temporarily  Out  of  Use 
Permanently  Out  of  Use 
Brought  into  Use  after  5/8/36 


2.  Estimated  A 


3.  Estimated  Total  Ca 


4.  Material  of  Constnjctlon 
(Mark  ones) 


Steel 

Concrete 

Fiberglass  Reinforced  Plastic 
Unknown 

Other,  Rease  Specify 


5.  Internal  Protection 
(Mark  an  lhat  apply 


1  apply  IB)  Cathodic  Protection 

Tntenor  Lining  (e  g.,  epoxy  resins) 
None 
Unknown 

Other.  Rease  Specify 


Tank  No. 

Tank  No. 

Tank  No. 

Tank  No. 

TankNa 

nm 

cm 

1 - 1 

1ZZ3 

cm 

[ZZJ 

cm 

CZZl 

cm 

cm 

nm 

cm 

1 — 1 

cm 

cm 

CZ3 

' — ' 

cm 

cm 

cm 

cm 

1 — I 

cm 

cm 

cm 

cm 

1 — 1 

cm 

cm 

cm 

cm 

cm 

cm 

1 — 1 

cm 

1 _ 1 

cm 

cm 

1 _ 1 

cm 

r— 1 

cm 

cc 

(=□ 

L.,  1 

C~1 

y  \ 

cm 

1 — 1 

L_..,J 

1  1 

CZll 

1 _ 1 

cm 

L  ...,i 

cm 

!_□ 

cm 

cm 

cm 

6.  External  Protection 
(Mark  ak  lhat  apply  IB) 


.  Cathodic  Protection 

^  Painted  (e  g.,  asphaltic) 
Fiberglass  Reinforced  Plastic  Coated 
None 
Unknown 


Other.  Please  Specify 


7.  Rping 

(Mark  ail  lhat  apply  IB) 


Bare  Steel 

cm 

cm 

cm 

1 — 1 

1 — 1 

Galvanized  Steel 

I — 1 

f ,  '.."i 

cm 

cm 

r~! 

Fiberglass  Reinforced  Plastic 

i__.j 

LU 

r.  1 

cm 

i.  .  j 

Cathodically  Protected 

cm 

i__j 

cm 

L_J 

L_J 

Unknown 

1 _ 1 

cm 

cm 

cm 

i_i 

Other.  Please  Specify 


8.  Substance  Currently  or  Last  Stored  .  Emotv 

in  Greatest  Quantity  by  Volume  bm 

(Mark  all  that  apply  m)  '  '*•  ^i^ 

Kerosene 

Gasoline  (including  alcohol  blends) 
Used  Oil 
Other.  Please  Specify 
c.  Hazardous  Substance 

Please  indicate  Name  of  Principal  CERCLA  Substance 

on 

Chemical  Abstract  Service  (CAS)  No 
Mark  box  Q  if  tank  stores  a  mixture  of  substances 

d.  Unknown 


9.  Additional  Information  (for  tanks  permanently 
taken  out  of  service) 

a.  Estimated  date  last  used  (mo/yr) 

b.  Estimated  quantity  of  substance  remaining  (gal.) 

c.  Mark  box  C9  if  tank  was  filled  with  inert  material 
(eg.,  sand,  concrete) 


cm 

cm 

cm 

cm 

CZ! 

cm 

cm 

cm 

cm 

cm 

cm 

cm 

cm 

cm 

cm 

cm 

cm 

cm 

cm 

1  ! 

cm 

cm 

cm 

cm 

1 _ 1 

cm 

cm 

cm 

L=1 

cm 

EPX  Form  7530-1  lR«vis»fl  9-881  n#vers* 
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Owner  Name  (from  Section  I) 


Location  (from  Section  II) 


Page  No. 


.  of _ Pages 


'Vll.  CERTIFICATION  OF  COMPLIANCE  (COMPLETE  FOR  ALL  NEW  TANKS  AT  THIS  LOCATION) 


10.  Installation  (mark  all  that  apply); 

O  The  installer  has  been  certified  by  the  tank  and  piping  manufacturers. 

O  The  installer  has  been  certified  or  licensed  by  the  implementing  agency. 

CD  The  installation  has  been  inspected  and  certified  by  a  registered  professional  engineer. 
CD  The  installation  has  been  inspected  and  approved  by  the  implementing  agency. 

CD  All  work  listed  on  the  manufacturer's  installation  checklists  has  been  completed. 

O  Another  method  was  used  as  allowed  by  the  implementing  agency  Please  specify: 


1 1 .  Release  Detection  (mark  all  that  apply): 

Q  Manual  tank  gauging. 

CD  Tank  tightness  testing  with  inventory  controls. 

O  Automatic  tank  gauging. 

□  Vapor  monitoring. 

CD  Ground-water  monitoring, 
n  Interstitial  monitoring  within  a  secondary  barner. 

CD  Interstitial  monitoring  within  secondary  containment 
CD  Automatic  line  leak  detectors. 

CD  Line  tightness  testing. 

O  Another  method  allowed  by  the  implementing  agency.  Please  specify: 


1 2.  Corrosion  Protection  (if  applicable) 

O  As  specified  for  coated  steel  tanks  with  cathodic  protection. 

ED  As  specified  for  coated  steel  piping  with  cathodic  protection. 

CD  Another  method  allowed  by  the  implementing  agency.  Please  specify: 


1 3.  I  have  financial  responsibility  in  accordance  with  Subpart  I.  Rease  specify: 


Policy  Number; 

1 4.  OATH:  I  certify  that  the  information  concerning  installation  provided  in  item  10  is  true  to  the  best  of  my  belief  and  knowledge. 


Company 


BEST  COPY  AVAILABLE 
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In  late  1967,  EPA  implemented 
sections  311  and  312  of  SARA  (see  40 
CFR  Part  370).  Section  311  of  SARA 
requires  owners  or  operators  of  facilities 
handling  hazardous  substances  to 
compile  a  list  of  such  substances  (or 
submit  Material  Safety  Data  Sheets 
(MSDSs)  for  these  substances)  that  may 
be  found  at  the  facility.  The  list  must 
contain  the  substances’  chemical  or 
common  names  and  disclose  the 
hazardous  components  of  the  chemicals. 

In  addition,  section  312  requires 
owners  and  operators  to  prepare  an 
Emergency  and  Hazardous  Chemical 
Inventory  Form.  The  form  describes  the 
location,  quantity,  and  characteristics  of 
hazardous  chemicals  that  were  present 
at  a  facility  for  the  previous  year.  (This 
requirement  may  be  fulfilled  by 
submitting  either  a  Tier  One  or  Tier  Two 
form  as  shown  in  Figure  II).  These  two 
Inventory  requirements,  the  list  (or 
MSDSs)  and  the  Emergency  and 
Hazardous  Chemical  Inventory  Form 
must  be  submitted  to  State  governments, 
local  governments,  and  local  Fire 
Departments.  The  chemical  list  or 
MSDSs  must  be  resubmitted  whenever 
they  are  changed  or  updated.  The 
Emergency  and  Hazardous  Chemical 
Inventory  must  be  submitted  by  March  1 
of  each  year.  On  September  24, 1988, 
these  requirements  were  expanded  to 
include  many  facility  operators  who 
have  completed  or  must  also  complete 
an  UST  NotiHcation  form. 

BILLING  CODE  3110-01-M 
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Pag#  _  of  _  page* 

Form  Approved  OMB  No.  2050-0072 


_  EMERGENCY  AND  HAZARDOUS 

Ti©r  On©  chemical  inventory 

Aggrtgatt  Information  by  Hazard  Typt 

Important:  Read  instructions  before  completing  form 


Facility  Identification 


POR  lo* 

OFFICIALLY! _ 

USE^  I - 

ONLY  I  D»t>  Racelvd 


Reporting  Period  From  JarMivy  1  to  Docambar  31.  19_ 


5sss?iin  cn 


Certification  (Read  and  sign  after  completing  all  sections) 

I  cartify  undar  panalty  of  law  that  I  hava  partonally  axaminad  and  am  lamMlar  with 
tha  information  cubmlttad  In  this  and  all  attachad  documants.  and  that  baiad  on  my 
Inquiry  of  thoaa  Individuals  rasponsibla  for  obtaining  tha  information.  I  beliava  that 
tha  submitted  Information  Is  trua,  accurata  and  complate. 


Nama  and  official  tltla  of  ownar /operator  OR  owner /operator's  authorized  ropresantativa 


*  Reporting 
Ranges 


Weight  Range  In  Pounds 
From...  To... 


00 

0 

99 

01 

100 

999 

02 

1000 

9.999 

03 

10.000 

99.999 

04 

100.000 

999.999 

05 

1.000.000 

9.999.999 

06 

10.000.000 

49.999.999 

07 

50.000.000 

99.999.999 

08 

100.000.000 

499.999.999 

09 

500.000.000 

999.999.999 

10 

1  billion 

higher  than  1  biifion 

BlUINQ  CODE  3110-0t-C 


Facility  Identification 


Tier  Two 

EMERGENCY 

AND 

HAZARDOUS 

CHEMICAL 

INVENTORY 

SptdfK 
Infomaiion 
by  Chtmiroi 


M«mn 
Slraat  Address 

City  -  Slat* _  ZlD- 


SIC  Coda  I  I  I  I  I 


FOR 

OFFICIAL 

USE 

ONLY 


I  Data  Pacaivao 


Important  Remt  iitl  insiruciions  hefore  compienng  form 


Chemical  Description 

Physical 
and  Health 
Hazards 

icriecti  ell  tw  aoo^yi 

Inv 

Max.  At 

Dally  Da 
Amount  Am 
(code)  (co 

cAsi  1  1  1  Tinf  i  -iin 

1  1  M  M 

Sirs 

SuOOen  Raiaasa 
ot  Pressurs 

Raaciivity 

immadiata  lacutai 

Oaiavao  icntonicl 

m  r 

Check  an  n  □  □  □  □ 

tt>o*oppiy  ^  ^ 

■  v'x  ■  t'. 

cAsi  1  1  1  1  1  1 1  1  1 1  1 

Chem  Name 

MIN 

Piro 

Sudden  Raiaasa 
ot  Pressure 

Reactivity 

snmediata  lacutai 

Ooiayad  (cbromcl 

m  r 

□  □  □  □  □ 

’  Pure  Mi>  Solid  Liquid  Gas 

't  —  •  :S 

cAsi  1  1  1  1  1  II  1  in 

Cbqm  Namti  v 

— 

Pira 

Sudden  Release 
o'  Prassure 

Reactivny 

immadiaia  i  acuta 

Oaiavoo  icntonicl 

11  I  i' 

SS'UD  □  □  □  □ 

^  Pure  Mi>  Soiio  Liouid  Gas 

's  '  'a 

Certification  (Ktad  and  sign  after  completing  all  stctions)  ^  , 

I  eartify  undar  panaity  ot  law  mat  I  hava  partonaliy  axamtnad  and  am  tamllw  wim  ttia  mtormatlon  submItt 
on  my  Inquiry  of  thosa  Individuals  raspontlMa  tot  obtaining  tha  intormation,  I  baliava  that  ttia  tubmittad  mt 


Nama  and  otticlal  title  ot  ownar/oparator  OR  owner /oparator's  authorlsad  faprasantatlva  Slgnatuta 


Owner/Operator  Name 


Pacw -  ol _ paqcs 

Form  Amxovpri  OMI)  Mo.  7050- (Kl/? 
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B.  Issue 

The  UST  Notification  and  Inventory 
reports  were  created  under  two  separate 
statutory  authorities  yet  appear  to 
require  duplicative  reporting  from  part 
of  the  regulated  community.  0MB 
solicits  comments  on  whether  owners/ 
operators  who  have  completed  an  UST 
Notification  form  should  also  be 
required  to  complete  the  Inventory 
reports  under  sections  311  and  312  of 
SARA.  OMB  is  particularly  interested  in 
problems  users  of  the  information  may 
face  if  the  UST  Notifcation  form  is  used 
as  a  substitute  for  the  Inventory  reports. 
These  users  include:  State  Emergency 
Response  Commissions  (SERCs),  Local 
Emergency  Planning  Committees 
(LEPCs).  and  Fire  Departments.  For 
instance,  OMB  would  like  to  know: 

•  Are  SERCs,  LEPCs,  and  Fire 
Departments  interested  in  receiving 
information  on  the  location,  size,  and 
contents  of  underground  storage  tanks 
found  at  businesses  such  as  gasoline 
stations? 

•  Does  the  UST  NotiBcation  form 
include  sufficient  information  to  satisfy 
the  chemical  listing  requirement? 

•  Does  the  UST  Notification  form 
include  sufficient  information  to 
ascertain  data  requested  on  the 
Emergency  and  Hazardous  Chemical 
Inventory  Form? 

•  How  difficult  would  it  be  for  SERCs, 
LEPCs,  and  Fire  Departments  to  obtain 
the  necessary  information  fiom  State 
Underground  Storage  Tank  Programs  or 
facility  owners? 

•  To  what  extent  are  the  problems  (if 
any)  of  obtaining  UST  information 
mitigated  if  SERCs,  LEPCs,  and  Fire 
Departments  may  specifically  request 
owners/operators  of  underground 
storage  tanks  to  complete  the  Inventory 
requirements  or  provide  a  copy  of  the 
UST  Notification  form? 

•  Assuming  the  UST  Notification  form 
may  be  used  as  a  substitute  for  section 
311/312  data,  should  EPA  require  the 
form  be  sent  directly  to  section  311/312 
recipients? 

lay  Plager, 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 

[FR  Doc.  88-29570  Filed  12-23-88;  8:45  am] 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 


Power  Plant  Amendments;  Columbia 
River  Basin  Rsh  and  Wildlife  Program 
and  Norttmest  Conservation  and 
Electric  Power  Plan 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  proposed  amendments 
to  the  Columbia  River  Basin  Fish  and 
Wildlife  Program  and  the  Northwest 
Conservation  and  Electric  Power  Ran. 
hearings  and  opportunity  to  comment 
(Yakima  phase  2  passage). 

summary:  On  November  15. 1982, 
pursuant  to  the  Pacific  Electric  Power 
Planning  and  Conservation  Act  (the 
Northwest  Power  Act,  16  U.S.C.  et  seq.) 
the  Pacific  Northwest  Electric  Power 
and  Conservation  Planning  Coimcil 
(Council)  adopted  a  Columbia  River 
Basin  Fish  and  Wildlife  Program 
(program).  The  program  has  been 
amended  fiom  time  to  time  since  then. 
Major  revisions  of  the  program  were 
adopted  in  1984  and  1967.  On  October 
28, 1988  the  Yakima  Indian  Nation 
submitted  an  application  to  amend 
sections  803(b)  and  1403(4.5)  of  the 
program,  to  allow  advance  design  woric 
on  additional  salmon  and  steelhead 
passage  project  in  the  Yakima  River 
Basin.  On  December  15, 1988  the  Council 
voted  to  initiate  rulemaking  pursuant  to 
section  4(dXl)  of  the  Northwest  Power 
Act  to  amend  these  sections  of  the 
program.  This  notice  contains  a  brief 
description  of  the  background  of  the 
proposal,  e}q)lains  how  to  obtain  a  full 
copy  of  proposed  amendments,  and  how 
to  participate  in  the  amendment  process. 

Public  Comment:  All  written 
comments  must  be  received  in  the 
Council's  central  office,  851  SW.  Sixth 
Avenue,  Suite  1100,  Portland,  Oregon, 
97204,  by  5  p.m.  Pacific  time  on  February 
10, 1989.  Comments  should  be  submitted 
to  Dulcy  Mahar,  Director  of  Public 
Involvement,  at  this  address.  Comments 
should  be  clearly  marked  “Yakima 
Phase  II  Comments." 

After  the  close  of  written  comment, 
the  Council  may  hold  consultations  with 
interested  parties  to  clarify  points  made 
in  written  comment  Consultations  may 
be  held  up  to  the  time  of  the  Council’s 
final  action  in  this  rulemaking. 

Hearings:  Public  hearings  will  be  held 


in  Idaho,  Montana.  Oregon,  and 
Washington.  If  you  wish  to  obtain  a 
schedule  of  the  hearings,  or  more 
information  about  this  process,  contact 
the  Council’s  Public  Involvement 
Division,  851  SW.  Sixth  Avenue,  Suite 
1100,  Portland,  Oregon  97204  or  (503) 
222-5161,  toll  free  1-800-222-3355  in 
Idaho,  Montana,  and  Washington  or  1- 
800-452-2324  in  Oregon.  To  reserve  a 
time  period  for  presenting  oral 
comments  at  a  hearing,  contact  Ruth 
Curtis  in  the  Public  Involvement 
Division.  Requests  to  reserve  a  time 
period  for  oral  comments  must  be 
received  no  later  than  two  work  days 
before  the  hearing. 

Final  Action:  'The  Council  expects  to 
take  final  action  on  the  proposed 
amendments  at  its  Man^  1969  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

Yakima  River  Basin  in  central 
Washington  has  been  featured  in  the 
program  since  the  first  program  was 
adopted  in  1982.  Woric  to  improve 
salmon  and  steelhead  passage  at 
irrigation  diversion  dams  in  the  Yakima 
Valley  was  given  high  priority  in  the 
program,  because  the  Yakima  Basin 
holds  miles  of  spawning  habitat.  In  the 
first  phase  of  this  passage  inqprovement 
effort,  20  dam-screening  and  fish¬ 
laddering  projects  were  completed  or 
are  near  completion. 

Phase  2  includes  53  additional 
projects  whose  combined  planning  and 
design  are  estimated  to  cost  $600,000 
($100,000-$200,000  in  the  Fiscal  Year 
1989  and  $400,000  in  Fiscal  Year  1990). 
Hie  Yakima  Indian  Nation.  Columbia 
Basin  Fish  and  Wildlife  Authority  and 
the  Pacific  Northwest  Utilities 
Conference  Committee  support  the 
amendment  The  proposal  would  speed 
up  the  design  process,  and  would  allow 
the  design  team  that  worked  on  the 
Phase  1  Yakima  passage  project  to 
continue  its  work.  Actual  approval  and 
construction  would  remain  contingent 
on  the  completion  of  subbasin  and 
system  plans. 

For  a  Full  Copy  of  Proposed 
Amendments,  or  Further  Information: 
Contact  ludi  Hertz  at  851  SW.  Sixth 
Avenue,  Suite  1100,  Portland,  Oregon, 
97204.  or  at  (503)  222-5161,  toll  free  1- 
800-222-3355  in  Idaho,  Montana,  and 
Washington  or  1-800-452-2324  in 
Oregon. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  88-29610  Hied  12-23-88: 8:45  am) 
BILLING  coos  0600-00-M 
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Power  Plan  Amendments;  Columbia 
River  Basin  Fish  and  Wildlife  Program 
agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACnCN:  Notice  of  final  amendments  to 
the  Colmnbia  River  Basin  Fish  and  i 
Wildlife  Program  regarding  Umatilla 
River  flows. 

summary:  On  November  15, 1982, 
pursuant  to  the  Pacific  Electric  Power 
Planning  and  Conservation  Act  (the 
Northwest  Power  Act,  16  U.S.C.  839,  et 
seq.)  the  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Council]  adopted  a  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(program).  The  program  has  been 
amended  from  time  to  time  since  then. 
Major  revisions  of  the  program  were 
adopted  in  1984  and  1987.  On  April  14, 
1988,  the  Council  voted  to  initiate 
rulemaking  pursuant  to  section  4(d)(1)  of 
the  Northwest  Power  Act  to  amend  the 
program  to  consider  approving  a  request 
for  the  Bonneville  Power  Administration 
to  provide  funding  for  electric  power  to 
operate  piunps  for  a  flow  enhancement 
project  on  the  Umatilla  River  pending 
congressional  authorization  of 
construction  of  pumps.  On  November  10, 
1988,  the  Council  adopted  amendments, 
and  on  December  15, 1988,  adopted  a 
response  to  comments.  This  notice 
contains  a  brief  description  of  the 
amendment  and  the  final  amendments, 
and  provides  instructions  on  how  to 
obtain  further  information. 
SUPPLEMENTARY  INFORMATION:  The 
Council  initiated  this  amendment 
process  on  July  14, 1988,  by  issuing  a 
notice  of  proposed  amendments.  The 
notice  outlined  the  background  of  the 
proceeding,  the  issues  involved,  and 
invited  comments  on  the  proposed 
amendments.  The  Council  held  hearings 
on  the  proposed  amendments  on 
September  22  in  Boise,  Idaho,  on 
September  26  in  Yakima,  Washington, 
on  September  28  in  Portland,  Oregon, 
and  on  October  12  in  Missoula, 

Montana.  Consultations  with  interested 
parties  were  held  on  several  aspects  of 
the  proposed  amendments,  and  public 
comment  was  heard  at  several  regular 
Council  meetings.  Written  comment  was 
received  through  October  14, 1988. 

On  October  12,  Congress  passed  the 
Umatilla  Project  Act,  which  addressed 
several  of  the  issues  involved  in  the 
Council's  amendment  process.  The 
Umatilla  Project  Act  authorizes  $42 
million  for  the  Bureau  to  construct, 
operate,  and  maintain  pumping  plants 
for  the  long-term  pumping  project. 
Bonneville  is  directed  to  provide 
pumping  power  for  the  exchange. 


consistent  writh  the  Council’s  fish  and 
wildlife  program.  A  committee  report 
accompanying  the  Umatilla  Project  Act 
noted  that  Bonneville  has  made  funds 
available  to  provide  for  interim 
pumping,  and  that  Bonneville  is 
expected  to  continue  to  make  such  funds 
available  until  the  facilities  authorized 
by  the  Act  are  operating,  as  long  as  such 
piunping  is  consistent  with  the  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(S.  Rep.  100-48, 100th  Cong.  2d  Sess., 
page  7). 

On  November  10, 1988,  the  Council 
approved  amendments  to  the  program. 
The  amendments  conform  the  program 
to  the  Umatilla  Project  Act,  by:  (1) 
Approving  interim  pumping  and  making 
minor  changes  in  the  program  measure 
on  long-term  pumping;  (2)  calling  for  the 
Bureau  to  conduct  quantitative 
monitoring  and  evaluation  for  interim 
pumping,  coordinated  with  state  and 
tribal  monitoring  activities  and  other 
Bonneville  and  Council-sponsored 
monitoring  and  evaluation;  (3)  rejecting 
the  request  for  Bonneville  funding  of 
$23,000  in  capital  improvements  to  the 
private  pumps  and  calling  for 
exploration  of  interim  options  for 
augmenting  flows  in  the  upper  part  of 
the  Umatilla  River;  and  (4)  calling  on  the 
Bureau  to  consult  with  the  Council  and 
other  interested  parties  in  connection 
with  the  report  required  by  the  Umatilla 
legislation  on  water  conservation  and 
o&er  measures  for  fish.  The 
amendments  also  call  on  Bonneville,  the 
Bureau  of  Reclamation,  the  Oregon 
Water  Resources  Department,  and  other 
parties  to  study  and  report  to  the 
Council  on  possibilities  for  cooperative 
funding  of  water  conservation  measures. 
Finally,  the  amendments  call  for  an 
annual  report  by  the  Oregon  Water 
Resources  Department  on  pumping’s 
effect  on  streamflows. 

On  December  15, 1988,  the  Council 
adopted  a  response  to  comments 
explaining  the  Council’s  reasoning  in 
adopting  the  amendments. 

FOR  A  FULL  COPY  OF  THE  AMENDMENTS, 
THE  RESPONSE  TO  COMMENTS,  OR 
FURTHER  INFORMATION  CONTACT: 

Ms.  Judi  Hertz  at  the  Northwest  Power 
Planning  Council,  Public  Involvement 
Division,  851  SW.  Sixth  Avenue,  Suite 
1100,  Portland,  Oregon  97204,  or  at  (503) 
222-5161,  toll  fi-ee  1-800-222-3355  in 
Idaho,  Montana,  and  Washington  or  1- 
800-452-2324  in  Oregon. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  88-29611  Filed  12-23-88;  8:45  am] 
BILUNQ  CODE  0000-00-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-26380;  File  No.  600-26] 

Self-Regulatory  Organizations; 

Clearing  Corporation  for  Options  and 
Securities;  Application  for  Temporary 
Registration  as  a  Clearing  Agency; 
Extension  of  Time  for  Submission  of 
Comments 

On  October  14, 1988,  the  Clearing 
Corporation  for  Options  and  Securities 
(“CCOS”)  filed  with  the  Commission  an 
application  for  temporary  registration  as 
a  clearing  agency  under  section  17A  of 
the  Securities  Exchange  Act  of  1934 
(“Act”)  and  Rule  17Ab2-l.  On 
November  23, 1988,  the  Commission 
published  in  the  Federal  Register  notice 
of  the  CCOS  filing  and  invited  interested 
persons  to  submit,  on  or  before 
December  23, 1988,  written  data,  views 
and  arguments  (“comments")  concerning 
the  application  and  the  Commission’s 
specific  requests  for  comments  on  a 
variety  of  issues.^ 

One  potential  commentator  requested 
an  extension  of  the  time  period  for 
submitting  comments.®  CCOS  responded 
to  that  request  and  generally  opposed 
the  requested  extension.®  The 
Commission  has  determined  to  extend 
the  time  for  submission  of  comments  to 
January  31, 1989.  Persons  desiring  to 
make  written  submissions  should  file  six 
copies  thereof  with  the  Secretary  of  the 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Reference 
should  be  made  to  File  No.  600-26. 
Copies  of  the  application  and  of  all 
written  comments  will  be  available  for 
inspection  at  the  Commission’s  Public 
Reference  Room,  450  Fifth  Street  NW., 
Washington,  DC. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  20, 1988. 

Jonathan  G.  Katy, 

Secretary. 

[FR  Doc.  88-29630  Filed  12-23-88;  8:45  am] 
BILUNQ  CODE  S010-01-M 


*  See  Securities  Exchange  Act  Release  No.  26286 
(November  16, 1988),  53  FR  47597. 

*  See  letter  from  Burton  R.  Rissman,  SchiO, 
Hardin  &  Waite  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  December  3, 1988. 

*  See  letter  from  Alan  B.  Cohen,  Cleary,  Gottlieb, 
Steen  &  Hamilton,  to  (onathan  Kallman,  Assistant 
Director,  Division  of  Market  Regulation,  dated 
December  20, 1988. 
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[Release  No.  34-26374;  File  No.  SR-DTC- 
88-18] 

Self-Regulatory  Organizations; 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Concerning  the  International 
Institutional  Delivery  System. 

On  October  26, 1988,  the  Depository 
Trust  Company  (“DTC”)  filed  a 
proposed  rule  change  (File  No.  SR-DTC- 
88-18)  with  the  Commission  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).*  On 
November  10, 1988,  the  Commission 
published  notice  in  the  Federal  Register 
to  solicit  comments  from  interested 
parties.*  No  comments  were  received. 

As  discussed  below,  the  Commission  is 
approving  this  proposal. 

I.  Introduction  and  Background 

The  proposed  rule  change  would 
establish  a  pilot  program  for  the 
centralized,  automated  processing  of 
international,  institutional  trades.  The 
system,  called  the  International 
Institutional  Delivery  (“HD")  System, 
was  developed  at  the  request  of  DTC 
participants.  In  a  1987  memorandum, 
DTC  estimated  that  95%  of  the 
institutional  trades  undertaken  by  its 
broker-dealer  participants  involved  U.S. 
and  Canadian  securities.*  DTC’s 
existing  ID  users  urged  DTC  to  develop 
the  IID  System  to  bring  the  advantages 
of  the  domestic  ID  System  *  to  the 
remaining  5%  of  institutional 
transactions  that  involve  foreign 
securities.®  Three  ad  hoc  industry 
committees  of  broker-dealers,  custodian 
banks,  and  investment  managers  formed 
the  International  IID  Steering 
Committee,  and  developed  IID.  IID  is 
expected  to  increase  efficiency  in 
settling  many  institutional  trades 
executed  in  foreign  securities  by 
centralizing  and  automating  the 
communication  among  most  of  the  many 
parties  to  an  international,  institutional 
trade. 

The  IID  System  is  an  international 
extension  of  DTC’s  current  domestic  ID 
System,  with  certain  differences.  For 
example,  IID  accommodates  the  need  to 
identify  foreign  currencies  and 


‘  15  U.S.C.  78s(b)(l). 

^  Securities  Exchange  Act  Release  No.  26249 
(November  3, 1988),  53  FR  45637. 

*  See  DTC.  Memorandum  to  Users  of  the 
Institutional  Delivery  System  and  Interested 
Organizations  ()uly  7, 1987). 

*  See,  e.g..  Securities  Exchange  Act  Release  No. 
19910  (June  24, 1983),  48  FR  30505. 

*  “Foreign  securities"  means  non-U.S.  and  non- 
Canadian  securities  that  are  not  eligible  for 
automated  book-entry  settlement,  and  that,  for 
various  reasons,  e.g.,  lack  of  a  compatible  securities 
identification  number,  are  not  conducive  to 
processing  in  the  domestic  ID  system. 


internationally-used  securities 
numbering  systems.  In  addition,  IID  will 
enable  participants  to  identify  the 
foreign  sub-custodians  who  will  effect 
settlement.  Also,  processing  times  will 
differ  for  domestic  and  international 
institutional  trades;  IID  trades  will  be 
capable  of  same-day  processing.® 
Another  important  difference  is  that 
domestic  ID  will  continue  to  provide  for 
automated  settlement  at  DTC,  while  IID 
will  enable  parties  to  communicate 
deliver/receive  instructions  for 
settlement  outside  DTC,  presumably 
between  foreign  sub-custodians.  Like 
the  domestic  ID  System,  however,  once 
the  pilot  program  period  is  over,  IID  is 
expected  to  be  offered  to  all  National 
Clearance  and  Settlement  System 
participants  through  links  between  DTC 
and  other  registered  clearing  agencies. 

The  initial  pilot  program  is  expected 
to  include  as  many  as  15  users,  including 
broker-dealers,  custodians,  and 
investment  managers.  The  pilot  will  not 
be  limited  to  securities  of  issuers 
domiciled  in  any  one  country.  Upon 
successful  use  of  the  IID  System  by  pilot 
program  participants,  DTC  expects  to 
finalize  IID  System  procedures  and  open 
the  IID  System  to  all  participants.  At  the 
end  of  the  pilot  period,  DTC  also  will 
make  the  IID  System  available  to 
participants  of  other  registered  clearing 
agencies. 

II.  Description 

The  proposed  rule  change  establishes 
DTC's  International  Institutional 
Delivery  System.  Generally,  the  IID 
System  will:  (1)  Process  international 
institutional  trade  input  from  broker- 
dealers;  (2)  generate  and  distribute 
confirmations  to  broker-dealers  and 
other  interested  parties  such  as 
institutions  (investment  managers)  and 
their  agent  bank/global  custodians;  (3) 
process  affirmations  received  from 
institutions  and  their  agents;  and  (4) 
generate  deliver/receive  instructions  to 
broker/dealers  and  agent  bank/global 
custodians.  IID  will  have  the  capability 
to  perform  all  these  functions  on  the 
same  day. 

Processing  of  IID  transactions  will 
occur  as  follows.  Trade  data  input  fi-om 
broker-dealers  via  computer-to- 
computer  (“CCF”)  links  will  be 
processed  at  two  or  three  intervals 
during  the  business  day  in  addition  to 
the  2  a.m.  batch  cutoff.*  Trade  data 


<  Because  IID  is  a  same-day  system,  DTC  output 
and  affirmation  input  must  be  in  machine-readable 
format. 

''  Currently,  the  cut-off  times  are  at  2  a.m.,  10  a.m., 
2  p.m.,  and  6  p.m.,  but  these  times  are  subject  to 
change  as  required  by  industry  needs.  Domestic  ID 
and  IID  Trade  data  input  may  be  submitted  together 


input  via  Participant  Terminal  Systems 
(“PTS")  will  be  processed  immediately, 
without  regard  for  the  cutofi  times.  An 
unused  portion  of  the  existing  input 
record  will  be  used  for  four  new  fields. 
Thus,  programming  changes  are  not 
required.  The  first  of  the  new  fields 
consists  of  an  indicator  that  the  input  is 
domestic  (DOM)  or  international  (INT). 
Without  this  indicator,  input  will  be 
deemed  domestic  and  processed  at  2 
a.m.  The  second  new  field  is  a  three 
character  International  Standards 
Organization  (“ISO”)  currency  code  for 
identifying  the  settling  currency.  The 
third  field  is  a  three  character  ISO 
security-type  code  for  identifying  the 
type  of  security  traded.  The  fourth  new 
field  is  a  two  character  security 
numbering  system  is  used  for  the 
security.  'Thus,  while  SEDOL  ®  is  DTC’s 
preferred  security  numbering  system, 
DTC  will  accept  any  recognized 
numbering  system  that  is  coded  in  this 
new  field. 

Upon  receipt  of  trade  data  input,  DTC 
will  edit  the  data  and  prepare 
confirmations.  The  new  fields  for 
currency,  security  type,  and  security 
numbering  system  must  contain  valid 
codes  or  ^e  data  will  be  rejected. 
Moreover.  IID  trade  input  must  contain 
valid  ID  munbers  for  agent  banks,  global 
custodians,  and  sub-custodians,  in 
addition  to  valid  ID  numbers  for  broker- 
dealers  and  institutions,  or  they  '.vill  be 
rejected.  Confirmations  for  IID  trades 
will  be  generated  by  DTC  approximately 
one  hour  after  the  cutoff  time. 
International  trade  data  submitted  after 
the  last  cutoff  time,  but  before  the 
existing  2  a.m.  domestic  cutoff,  will  have 
confirmations  available  at  7  a.m.  'The 
existing  confirm  record  will  be  used 
with  the  new  fields  added  in  an  unused 
portion  of  the  record.  Thus,  IID  confirms 
will  show:  An  international  indicator 
(INT)  for  CCF  or  a  new  confirmation 
heading  for  PTS  or  dial-in;  the  currency 
code  and  security  numbering  system 
code:  the  security-type  code  for  CCF 
only;  and  a  security  description  as 
supplied  by  the  broker-dealer. 
Confirmations  are  transmitted  to  the 
broker-dealer,  agent  bank/global 
custodian,  and  institution. 

Afi^rmation  processing  will  take  place 
throughout  the  business  day,  beginning 
at  approximately  8  a.m.,  until  a  cutoff 


or  separately,  although  domestic  ID  data  will 
continue  to  be  procesed  after  the  2  a.m.  cutoi^. 

*  SEDOL  is  the  Stock  Exchange  Daily  Official 
Listing  numbering  system  of  the  International  Stock 
Exchange  of  the  United  Kingdom  and  the  Republic 
of  Ireland.  DTC  strongly  recommends  use  of  SEDOL 
in  the  IID  System,  but  recognizes  that  participants 
may  be  using  other  numbering  systems,  and  thus 
has  provided  for  their  use. 
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time  yet  to  be  determined."  Affirmations 
are  transmitted  by  agent  bank/global 
custodians  and  institutions. 

Affirmations  by  CCF  must  identify  the 
data  as  domestic  (DOM)  or  international 
(INT).  In  the  absence  of  an  identifier, 

DTC  will  assume  that  the  affirmation 
concerns  a  domestic  transaction  and 
will  hold  the  afnrmation  for  processing 
at  the  7:30  p.m.  cutoff.  For  PTS  and  dial- 
in  users,  a  new  international  affirmation 
function  will  be  developed.  Affirms  by 
PTS  will  be  processed  on  a  trade-for- 
trade  basis,  up  to  six  affirmations  per 
screen.  The  affirming  party  has  the 
capability  of  adding  156  characters  of 
additional  information,  which  will  allow 
payment  and  settlement  instructions  to 
be  communicated  between  institutions 
and  agent  bank/global  custodians. 

Errors  in  affirmations  submitted  by  CCF 
will  be  returned.  Errors  in  affirmations 
submitted  by  CCF  will  be  returned  on  a 
report  or  CCF  function  containing  error 
conditions  only.  Error  information  will 
be  available  approximately  30  minutes 
after  receipt  of  the  affirmation. 

DTC  will  generate  deliver/receive 
instructions  for  broker-dealers  and 
agent  bank /global  custodians 
throughout  the  day;  those  instructions 
will  be  available  approximately  30 
minutes  after  receipt  of  an  affirmation, 
until  a  cutofi  time  yet  to  be 
established.*®  The  format  for  deliver/ 
receive  instructions  will  be  similar,  with 
one  exception,  to  receive  and  deliver 
tickets  DTC  currently  generates  for 
domestic  ID  trades  in  securities  that  are 
not  eligible  for  book-entry  settlement  at 
DTC  or  other  registered  clearing 
agencies.  CCF  users  may  select  to 
receive  these  instructions  in  the  ISO 
format  developed  by  DTC  and  a 
technical  committee  of  the  IID  Steering 
Committee.**  PTS  and  dial-in  users  will 
receive  instructions  in  ticket  format 
Deliver/receive  instructions  for  agent 
bank/global  custodians  will  contain 
payment  and  settlement  instructions 
entered  by  the  institution. 

All  parties  to  a  trade  except  sub¬ 
custodians  will  have  inquiry  capability 
in  the  IID  system.  Payment  and 
settlement  instructions  entered  by  the 
affirming  party  will  be  displayed  only  to 
the  institution  and  agent  bank/global 


*  Domestic  and  international  trade  input  may  be 
submitted  together  or  separately  via  CCF,  but 
domestic  afHrmations  will  continue  to  be  processed 
shortly  after  7:30  pjn.  cutoff. 

Global  custodians  and  broker-dealers  will 
forward  deliver/receive  instructions  to  their  sub¬ 
custodians  to  effect  foreign  settlement. 

‘ '  The  ISO  format  contains  fewer  elements  than 
the  existing  ID  format  For  example,  the  ISO  format 
does  not  list  trade  details  or  commissions  or  other 
information  that  is  Ukely  to  be  irrelevant  to  the  sub¬ 
custodians  effecting  settlement 


custodian,  however.  An  inquiry  will 
result  in  a  display  of  the  trade’s  status — 
either  "confirmed”  (awaiting 
affirmation],  or  “affirmed”  (deliver/ 
receive  instructions  issued) — and  an 
“affirmed  by  whom”  indicator  and  date 
affirmed. 

III.  DTC’s  Rationale 

In  the  filing,  DTC  states  that  the 
purpose  of  the  proposed  rule  change  is 
to  increase  efficiency  in  settling  many 
international,  institutional  trades.  DTC 
further  states  that  such  purpose  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  DTC. 

rv.  Discussicm 

Section  17A  of  the  Act  sets  forth  the 
requirements  of  registered  clearing 
agencies.  Section  17A(b)(3)(F)  provides 
that  a  clearing  agency's  rules  must  be 
designed,  among  other  things,  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  to  assure  the  safeguarding 
of  securities  and  funds  in  the  custody  or 
control  of  the  clearing  agency,  and  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions. 

In  recent  years,  the  volume  of 
international  trading,  including 
institutional,  international  trading,  has 
increased  significantly.  For  example, 
total  purchases  and  sales  comprising 
foreign  activity  in  U.S.  corporate  stocks 
in  1987  was  approximately  $482  billion, 
compared  with  approximately  $278 
billion  in  1986.  Total  purchases  and 
sales  comprising  U.S.  activity  in  foreign 
corporate  stocks  in  1987  was 
approximately  $189  billion,  compared 
with  approximately  $100  billion  in 
1986.*"  International  trading,  however, 
is  complicated  by  the  lack  of  uniformity 
in  settlement  times  and  settlement 
practices,  and  the  large  number  of 
geographically  distant  parties  involved 
in  settling  cross-border  trades. 

In  a  recent  policy  statement,  the 
Commission  noted  the  tremendous 
growth  in  the  international  securities 
markets,  and  set  forth  three  areas  of 
concern  for  markets  and  regulators — 
efficient  maiicet  and  supporting 
structures,  sound  disclosure  systems, 
and  fair  and  honest  markets.*"  In 


Office  of  the  Secretary,  United  State* 
Department  of  the  Treasury,  Treasury  Bulletin 
(various  issues). 

Securities  and  Exchange  Commissitm,  Policy 
Statement  on  the  Regulation  of  International 
Securities  Markets  (November  1968),  Securities  Act 
Release  No.  6807.  S3  FR  46063  (November  21. 1968). 


discussing  clearance  and  settlement,  the 
Commission  urged  international  market 
participants  to  strive  for  fully-automated 
clearance  and  settlement  systems  that 
would  permit  book-entry  movement  of 
broker-dealers'  and  institutions’  equity 
and  debt  positions.  In  addition,  the 
Commission  urged  that  markets  and 
regulators  should  work  toward 
establishing  compatible  worldwide 
standards  for  clearing  entities,  and  in 
the  near  term,  encourage  a  network  of 
sound  linkages  among  the  major 
markets'  clearing  entities  based  on 
agreed  minimum  financial  and 
operational  standards. 

The  IID  System  will  improve  the 
efficiency  and  safety  of  international, 
institutional  trading  in  several  ways. 

First,  IID  will  provide  centralized, 
automated  communications  among  most 
of  the  many  parties  to  an  international, 
institutional  trade,  including  broker- 
dealers,  institutions  (investment 
managers],  and  agent  bank/global 
custodians.  Using  the  IID  System,  these 
parties  can  communicate  with  each 
other  in  a  quick  and  organized  fashion, 
not  only  confirming  and  affirming 
trades,  but  also  passing  along  payment 
and  settlement  instructions  with  deliver 
and  receive  instructions.  Second,  in 
order  to  accommodate  the  varying 
settlement  time  frames  that  exist  in 
international  trading,  including  very 
short  settlement  time  frames,  the  IID 
System  has  the  capability  to  process  a 
trade  in  one  day.  Third,  by  providing 
deliver  and  receive  instructions,  the  IID 
System  enables  the  parties  to  settle 
wherever  they  choose,  in  accordance 
with  local  settlement  practices.  Finally. 
UD's  more  efficient  method  of  affirming 
trades  and  communicating  delivery  and 
receive  instructions  should  provide 
greater  certainty  that  institutional  trades 
will  settle  in  a  timely  manner.  Thus,  the 
IID  System  potentially  can  reduce  the 
number  of  COD-DKs  (“Don’t  knows”)  by 
institutions’  agents,  and  reduce  the 
financial  risk  to  broker-dealers  who 
undertake  trades  on  behalf  of 
institutional  customers. 

'The  exclusion  of  sub-custodians  fi:om 
DTC’s  communications  network, 
however,  detracts  from  the  potential 
efficiency  of  the  IID  System.  Although 
confirmations,  affirmations,  and  deliver/ 
receive  tickets  among  DTC’s  existing 
users  may  be  processed  in  the  UD 
System  all  in  one  day,  the  amount  of 
time  it  t£ikes  for  broker-dealers  and 
agent  bank/global  custodians  to 
communicate  instructions  to  their  sub¬ 
custodians  through  their  own 
communications  networks,  and  for  those 
sub-custodians  to  act  in  accordance 
with  those  instructions,  remains  a 
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variable  outside  of  the  IID  System.  This 
is  particularly  risky  in  markets  with  very 
short  settlement  time-frames.  Thus,  the 
potential  for  delays  in  communications 
with  sub-custodians  detracts  from  the 
benefits  of  the  IID  System,  including  the 
reduction  of  financial  exposure  to 
broker-dealers.  According  to  DTC, 
however,  the  inclusion  of  sub-custodians 
is  not  a  critical  element  at  this  time, 
primarily  because  the  broker-dealers 
and  agent  bank/global  custodians  that 
are  expected  to  use  the  IID  System 
already  have  communications  networks 
and  procedures  in  place  for  transmitting 
deliver  and  receive  instructions  to  sub¬ 
custodians.  The  Commission  encourages 
DTC  to  consider  the  need  for  direct 
communication  links  between  DTC  and 
non-U.S.  custodians  because,  among 
other  reasons,  future  IID  System  users 
may  not  have  communication  networks, 
and  may  request  that  DTC  include  sub¬ 
custodians  in  the  IID  System. 

A  factor  reducing  the  disadvantages 
of  excluding  sub-custodians  fi'om  the  IID 
network  is  the  development  of  the  ISO 
format  for  deliver/ receive  instructions. 
The  ISO  format  simplifies  instructions 
and  is  intended  to  give  the  sub¬ 
custodians,  in  a  uniform  format,  only  the 
information  they  need  to  effect 
settlement.  At  present,  only  broker- 
dealers  and  agent  bank/global 
custodians  who  are  CCF  users  have  the 
option  of  receiving  deliver/receive 
instructions  in  the  ISO  format.  In  the 
future,  DTC  should  consider  making  the 
ISO  format  available  to  all  IID  System 
participants  so  that  broker-dealers  and 
agent  bank/global  custodians  may 
forward  the  simplified,  ISO  deliver/ 
receive  instructions  to  sub-custodians. 

With  respect  to  securities  numbering 
systems,  the  Commission  specifically 
approves  of  the  ability  to  use  any 
recognized  securities  numbering  system 
in  the  IID  System.  The  Commission 
believes  that,  at  the  appropriate  time, 
DTC  should  consider  converting  the 
securities  numbering  system  to  an 
international  numbering  system,  such  as 
the  International  Securities 
Identification  Number  (“ISIN”),  that  is 
being  developed  by  the  International 
Standards  Organization. 

The  Commission  believes  that  DTC 
has  designed  the  IID  System,  as 
described  in  the  proposal,  to  be 
consistent  with  DTC's  statutory 
obligations  concerning  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,**  the 


**  The  IID  System  does  not  provide  for  automated 
settlement,  and  DTC  does  not  guarantee  settlement 
of  IID  transactions.  Settlement  takes  place  entirely 
outside  DTC;  therefore,  DTC  does  not  incur  any 
settlement  risk. 


safeguarding  of  securities  and  funds, 
and  fostering  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions.  The  Commission 
has  determined  to  approve  the  proposed 
pilot  program  until  January  31, 1989. 

rV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and,  in 
particular,  section  17A. 

It  is  therefore  ordered,  pursuant  to 
(section  19(b)(2]  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR-DTC- 
88-18)  be,  and  it  hereby  is,  approved  on 
a  temporary  basis  until  January  31, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  20, 1988. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-29631  Filed  12-23-88;  8:45  am] 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board;  Relating  to  Books  and  Records 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  9, 1988,  the  Municipal 
Securities  Rulemaking  Board  (“Board”) 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  The  Municipal  Securities 
Rulemaking  Board  (“Board”)  is  filing  an 
amendment  to  Board  rule  G-8  on  books 
and  records  (hereafter  referred  to  as 
“the  proposed  rule  change”).  The 
proposed  rule  change  will  require  the 
recordkeeping  of  suitability  information 
for  institutional  accounts. 

(b)  Not  applicable. 

(c)  Not  applicable. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Rule  G-19(b)  provides  that,  before 
making  a  recommendation  to  a 
customer,  a  securities  professional  must 
determine  that  the  securities  are  a 
suitable  investment  for  that  customer. 
The  rule  specifies  that  a  suitability 
determination  shall  be  based  upon, 
among  other  things,  information 
furnished  by  the  customer  relating  to  its 
“financial  background,  tax  status  and 
investment  objectives  and  any  other 
similar  information."  In  1987,  the  Board 
adopted  and  the  SEC  approved  an 
amendment  to  rule  G-8(a)(xi)  to  require 
the  recordkeeping  of  suitability 
information  for  customer  accounts 
required  to  be  obtained  by  rule  G-19, 

The  Board  noted  that  the  amendment 
would  provide  additional  protection  by 
facilitating  a  dealer's  discharge  of  its 
suitability  responsibilities  and  would 
assist  municipal  securities  principals 
and  regulatory  examiners  in  reviewing 
transactions  for  compliance  with  rule  G  - 
19. 

Because  of  a  cross-referencing 
problem  in  the  rule,  rule  G-8(a) 
currently  does  not  require  dealers  to 
keep  suitability  records  for  institutional 
accounts,  yet  dealers  are  required  to 
comply  with  rule  G-19  when  making 
recommendations  to  institutional 
customers.  The  proposed  rule  change  to 
rule  G-8(a)(xi)  will  correct  this  cross- 
referencing  problem  and  require  the 
recordkeeping  of  suitability  information 
for  institutional  accounts. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
section  15B(b)(2)(C)  of  the  Securities 
Exchange  Act  of  1934,  as  amended, 
which  directs  the  Board  to  propose  and 
adopt  rules  which  are: 

Designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest  *  *  * 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Board  believes  that  the  proposed 
rule  change  will  not  have  any  impact  on 
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competition  since  it  applies  equally  to 
all  brokers,  dealers  and  municipal 
securities  dealer. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  neither  solicited  nor 
received  comments  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Bnding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  17, 1989. 

For  the  Commiseion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  19, 1988. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  88-29633  Filed  12-23-88;  8:45  am] 
BILLING  CODE  SOIO-OI-M 


[RelesM  No.  34-26375;  Fite  No.  SR-NASO- 
88-47] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Ruie  Change  by  Nationai 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Section  24  of  Article  III  of 
the  Rules  of  Fair  Practice 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  12, 1988  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  and  on 
December  8, 1988  filed  Amendment  No. 

1  thereto  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
section  24(b)(2)  of  Article  III  of  the 
NASD  Rules  of  Fair  Practice  and  the 
Board  of  Governors’  Interpretation 
thereunder  to  conform  the  definition  of 
“bona  Bde  research”  to  the  standard 
announced  by  the  Commission  in  1986 
with  respect  to  the  meaning  of 
“research”  under  section  28(e)  of  the 
Securities  Exchange  Act  of  19M,  as 
amended. 

II.  Self-Regulatmry  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  would 
amend  the  definition  of  “bona  fide 
research”  which  presently  is  contained 
in  section  24(b)  of  Article  III  of  the 
NASD  Rules  of  Fair  Practice  (hereinafter 
“section  24(b)  definition”).  The  proposed 
rule  change  would  also  amend  present 
language  contained  in  the  Interpretation 
of  the  Board  of  Governors  under  Section 


24  which  interprets  and  explains  the 
section  24(b)  definition 
(“Interpretation”). 

The  deBnition  proposed  to  be 
amended  and  the  applicable  language  of 
the  Interpretation  were  originally 
incorporated  into  the  NASD  rules  as 
part  of  a  larger  package  of  new  rules 
submitted  by  the  NASD  to  the  Securities 
and  Exchange  Commission  regulating 
the  granting  by  NASD  members  of 
selling  concessions,  discounts  and  other 
allowances  in  connection  with  sales  of 
Bxed  price  offerings.*  The  rule  package, 
including  the  provisions  proposed  to  be 
amended  by  this  Bling,  came  to  be 
known  as  the  “Papilsky”  rules  and  were 
approved  by  the  Commission  on 
Etecember  12, 1980.*  Present  subsection 
(a)(1)  section  24  provides  that  nothing  in 
the  section  shall  prevent  any  member 
Bt)m  selling  any  securities  which  are 
part  of  a  Bxed  price  offering  to  any 
person  to  whom  it  has  provided  or  will 
provide  “bona  Bde  research”  if  the 
stated  public  offering  price  is  paid  by 
the  purchaser. 

The  proposed  rule  change  Bled 
herewith  would  amend  section  24(b)(2) 
which  presently  excepts  certain 
products  and  services  from  being 
considered  “bona  Bde  research”.  The 
term  “bona  Bde  research”  contained  in 
section  24(b)  is  deBned  to  mean  advice, 
rendered  directly  or  through 
publications  or  writings,  as  to  the  value 
of  securities,  the  advisability  of 
investing  in,  or  purchasing  or  selling 
securities,  and  the  availability  of 
securities  or  purchasers  or  sellers  of 
securities,  or  analyses  and  reports 
concerning  issuers,  industries,  securities, 
economic  factors  and  trends,  portfolio 
strategy,  and  performance  of  accounts; 
provided,  however,  that  (1)  investment 
management  or  investment 
discretionary  services,  and  (2)  “products 
or  services  that  are  readily  and 
customarily  available  and  offered  to  the 
general  public  on  a  commercial  basis 
are  not  bona  fide  research.”  The 
Interpretation  of  the  NASD  Board  of 
Governors  adopted  under  section  24 
states  that  the  deBnition  of  “bona  fide 
research”  is  substantially  the  same  as 
the  definition  of  the  term  reserch  in 
section  28(e)(3)  of  the  Securities 
Exchange  Act  of  1934,  as  amended 

•  The  term  “fixed  price  offering"  is  defined  by 
section  l(m)  of  Article  II  of  the  Rules  of  Fair 
Practice  to  mean  the  offering  of  securities  at  a 
stated  public  offering  price  or  prices,  with  certain 
specified  exceptions,  including  securities  exempted 
under  sections  3(a)(12)  and  3(a)(29)  of  the  Exchange 
Act  and  certain  redeemable  securities  of  registered 
investment  companies. 

*  Securities  Exchange  Act  Release  No.  17371  (Dec. 
12. 1980). 
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(“Exchange  Act”),  as  interpreted  by  the 
Securities  and  Exchange  Commission. 

The  exclusion  from  the  definition  of 
“bona  fide  research”  provided  by 
subsection  (b)(2)  of  section  24 
incorporates  into  the  NASD  provision 
the  interpretation  of  the  term  “research" 
under  section  28(e)(3)  which  was 
published  by  the  ^curities  and 
Exchange  Commission  in  Securities 
Exchange  Act  Release  No.  12251  (March 
24, 1976).^  Thus,  section  24(b)(2) 
presently  excludes  “products”  or 
services  that  are  readily  and 
customarily  available  and  offered  to  the 
general  public  on  a  commercial  basis.” 
The  Board  of  Governors'  Interpretation 
following  section  24,  which  became 
effective  simultaneously  with  the 
effectiveness  of  section  24,  states  that 
for  guidance  concerning  the  meaning  of 
“bona  fide  research”  under  section  24(b) 
members  should  refer  to  interpretations 
of  the  definition  of  “research”  imder 
section  28(e)  of  the  Exchange  Act. 

The  Commission  on  April  30, 1986, 
however,  withckew  its  1976  standard 
and  announced  a  revised  standard  to  be 
used  in  determining  what  products  and 
services  shall  be  deemed  protected 
“research”  under  section  28(e)  of  the 
Act.  The  rule  change  filed  herewith  is 
intended  to  amend  the  language  of 
section  24(b)(2)  of  Article  III  of  the 
NASD  Rules  of  Fair  Practice  to  eliminate 
the  existing  exclusion  fi'om  the 
definition  of  “bona  fide  research”  and  to 
allow,  without  any  other  change  in  the 
section  24  language,  the  new  standard 
established  by  the  Commission  in  its 
1986  release  interpreting  the  term 
“research”  under  section  28(e)  of  the  Act 
to  determine  the  parameters  of  “bona 
fide  research.”  The  Commission  in  its 
1986  release  stated  that  the  controlling 
principle  to  be  used  to  determine 
whether  something  is  research  under  the 
statute  is  “*  *  *  whether  it  provides 
lawful  and  appropriate  assistance  to  the 
money  manger  in  the  performance  of  his 
investment  decision-making 
responsibilities.”  The  Commission  also 
stated  that,  under  the  revised  standard 
of  “research”,  the  fact  that  a  product  or 
service  is  readily  and  customarily 
available  and  offered  to  the  general 
public  on  a  commercial  basis  does  not 
dictate  the  conclusion  that  the  product 
or  service  is  not  research,  as  was  the 
case  under  the  1976  standard. 

As  noted  above,  the  Board  of 
Governors'  Interpretation  under  section 
24  states  that  the  exclusion  in  section 
24(b)(2)  from  the  definition  of  “bona  fide 
research”  for  products  and  services 


*  Securities  Exchange  Act  Release  No.  122&1 
(March  24. 1976). 


which  are  commercially  available  and 
offered  to  the  general  public,  was  based 
directly  upon  the  standard  established 
by  the  Commission  in  its  1976  release. 

Tlie  1986  Commission  release  has 
substituted  a  revised  and  different 
standard  which  the  NASD  Board  of 
Governors  believes  should  be 
incorporated  into  section  24  to  replace 
the  present  language.  The  Board  is 
concerned  that  failure  to  do  so  will 
create  confusion  in  the  securities 
industry  and  among  money  managers 
who  would  he  required  to  use  one 
standard  for  fixed  price  public  offerings, 
but  could  use  a  totally  different 
standard  for  other  types  of  securities 
transactions,  such  as  secondary  market 
trading.  Although  the  Board  is  aware 
that  elimination  of  the  present  standard 
of  section  24(b)(2)  may  compoimd  the 
difficulties  of  enforcement,  it 
nevertheless  believes  that  consistency 
in  the  definitions  under  section  24  of  the 
NASD  rules  and  section  28(e)  of  the 
Exchange  Act  is  the  mere  appropriate 
course  to  be  pursued. 

B.  Self-Regulatory  Organization’s 
Statement  on  BuMen  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  amendment  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Securities 
Exchange  Act  of  1934,  as  amended. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others. 

The  NASD  did  not  publish  the 
proposed  rule  change  for  comment  but 
contemporaneously  with  this  filing  with 
the  Commission  published  Notice  to 
Members  88-72  requesting  member  vote 
on  the  proposed  rule  change  and  that 
any  comments  be  made  to  the 
Commission  in  response  to  the 
Commission’s  publication  in  the  Federal 
Register  of  the  NASD’s  proposed  rule 
change.  On  November  4, 1988  the 
membership  approved  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Registeror  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will; 

A.  By  order  approve  such  proposed 
rule  change,  or 


B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  540  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fi'om  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-88-47  and  should  be 
submitted  by  January  17, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Dated:  December  20, 1988. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-29632  Filed  12-23-88;  8;85aml 
BILUNG  CODE  S010-01-M 


[Release  No.  34-26378;  FHe  No. 
SR-NASD-88-49] 

Self-Regulatory  Organizations; 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Excused  Withdrawal  of  Quotations 
from  the  NASDAQ  System  Based  on 
Vacation 

The  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”)  submitted  a 
proposed  rule  change  on  October  31, 
1988,  pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”) 
and  Rule  19b-4  thereunder  to  amend 
Part  VI  of  Schedule  D  to  the  NASD  By- 
Laws  to  add  new  provisions  to  permit 
small  market  makers  to  be  granted  an 
excused  withdrawal  of  quotations  from 
the  NASDAQ  system  for  vacations. 

Notice  of  the  proposed  rule  change 
together  with  the  substance  of  the  terms 
of  the  proposed  rule  change  was  given 
by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
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26258,  November  7, 1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  45837,  November  14, 1988).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  Hnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  with  the  requirements  of 
section  15A  and  the  rules  and 
regulations  thereunder. 

IT  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change,  SR--NASD-88-49, 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Dated:  December  20, 1988. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-29634  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  SOKMU-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  I  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Hartford,  will  hold  a  public  meeting 
at  8:00  a.m.  on  Monday,  January  23, 1989 
at  the  Yale  Inn,  900  East  Main  Street, 
Meriden,  Connecticut,  06450,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Henry  A.  Povinelli,  District  Director, 

U.S.  Small  Business  Administration,  330 
Main  Street,  Hartford,  Connecticut,  203/ 
240-4670. 

December  20. 1988. 

Jeannette  M.  Pauli, 

Acting  Director,  Office  of  Advisory  Councils. 
[FR  Doc.  88-29669  Filed  12-23-88;  8:45  am] 
BILUNO  CODE  WZS-OI-M 

Small  Business  Investment  Company; 
Maximum  Annual  Cost  of  Money  to 
Small  Concerns 

13  CFR  107.302(a)  and  (b)  limit 
maximum  annual  Cost  of  Money  (as 
defined  in  13  CFR  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securities.  The  cited  regulation 
incorporates  the  term  “Debenture  Rate", 
which  is  defined  elsewhere  in  13  CFR 
107.3  in  terms  that  require  SBA  to 


publish,  from  time  to  time,  the  rate 
changed  on  ten-year  debenture  sold  by 
Licensees  to  the  public.  Notice  of  this 
rate  will  be  published  upon  change  in 
the  Debenture  Rate. 

Accordingly,  Licensees  are  hereby 
notihed  that  effective  the  date  of 
publication  of  this  Notice,  and  until 
further  notice,  the  Debenture  Rate  to  be 
used  for  computation  of  maximum  cost 
of  money  pursuant  to  13  CFR  107.302  (a) 
and  (b)  is  9.75  percent  per  annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing  an 
interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  section  308(i)  of  the  Small 
Business  Investment  Act,  as  further 
amended  by  section  1  of  Pub.  L  99-226, 
December  28, 1985  (99  Stat.  1744),  to  that 
law’s  Federal  override  of  State  usury 
ceilings,  and  to  its  forfeiture  and  penalty 
provisions. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  small  business 
investment  companies) 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

Dated:  December  21, 1988. 

[FR  Doc.  88-29670  Filed  12-23-88;  8:45  am] 
BILUNQ  CODE  6025-01-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
[CGD14  88-01] 

Vessel  Certificates  and  Exemptions 
Under  the  International  Regulations 
for  Preventing  Collisions  at  Seas  (72 
COLREGS) 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  granting  of 
Certificates  of  Alternative  Compliance 
to  vessels. 

SUMMARY:  This  notice  lists  a  vessel 
granted  a  Certificate  of  Alternative 
Compliance.  This  notice  lists  a  vessel 
which,  due  to  its  special  construction 
and  purpose,  cannot  comply  fully  with 
certain  provisions  of  the  International 
Regulations  for  Preventing  Collisions  at 
Sea  (72  COLREGS)  without  interfering 
with  the  vessel’s  special  functions.  The 
intent  of  this  notice  is  to  allow  the 
mariner  to  be  aware  of  the  listing  of  this 
vessel  that  has  been  granted  a 
Certificate  of  Alternative  Compliance. 
EFFECTIVE  DATE:  December  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Gerald  W.  Abrams,  Chief, 
Commercial  Vessel  Safety  Branch,  U.S. 
Coast  Guard,  Commander  (mvs). 
Fourteenth  Coast  Guard  District,  PJKK 


Federal  Bldg.,  300  Ala  Moana  Blvd., 

Room  9149,  Honolulu,  Hawaii  96850- 
4982.  Telephone  (808)  541-2114. 
SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  subsection  1605(c)  of 
Title  33  United  States  Code,  the  Coast 
Guard  publishes,  in  the  Federal  Register, 
a  listing  of  vessels  granted  Certificates 
of  Alternative  Compliance.  Certificates 
of  Alternative  Compliance  are  based  on 
a  determination  that  a  vessel  cannot 
comply  fully  with  International  Rules  of 
light(s),  shape(s),  and  sound  signal 
provisions  without  interference  with  the 
vessel’s  special  function.  The  listing 
consists  of  vessels  granted  certificates 
after  authority  of  issuance  was 
transferred  to  the  Chief  of  the  Marine 
Safety  Division  of  the  Coast  Guard 
Districts  on  April  1, 1982  (33  CFR  Part 
81).  The  alternative  allowed  results  in 
the  closest  possible  compliance  with 
Annex  I  of  the  72  COLREGS.  The 
following  vessel  is  not  in  compliance 
with  72  COLREGS  and  has  been  issued 
a  Certificate  of  Alternative  Compliance. 

Vessel  and  Official  Number 

’The  following  vessel’s  after  masthead 
light  separation  from  the  forward 
masthead  light  is  less  than  one  half  the 
length  of  the  vessel  (Annex  I(3)(a)).  The 
length  overall  of  the  vessel  is  195  feet 
and  the  horizontal  separation  between 
the  lights  is  63  feet. 

"THE  OTHER  WOMAN"..  Runmere  PTY, 

Ltd.  Hull  No. 

21. 

Dated:  December  16, 1988. 

A.E.  Tanos, 

Captain,  U.S.  Coast  Guard  Chief,  Marine 
Safety  Division,  Fourteenth  Coast  Guard 
District. 

[FR  Doc.  88-29624  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  4910-14-M 

[CGD8-88-20] 

Eighth  Coast  Guard  District  Industry 
Day 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting. 

summary:  On  18  January  1989,  the 
Commander,  Eighth  Coast  Guard 
District  will  sponsor  an  Industry  Day 
program  to  provide  for  an  exchange  of 
ideas,  opinions  and  information 
concerning  developments  affecting  the 
Coast  Guard  and  the  maritime 
community  as  well  as  related  industries. 
The  Industry  Day  progarm  will  be  held 
at  the  Sheraton-New  Orleans  in  New 
Orleans,  LA. 
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The  format  for  the  day  will  be  as 
follows: 

7:15  a.m.  Registration  begins 
8:00  a.m.  General  session;  greeting, 
opening  remarks 
8:45  a.m.  Group  discussions;  four 
separate,  small  group  discussions 
focusing  on  the  Deep  Sea  Industry, 
Offshore  Oil/Support  Industry, 

Towing  Industry  and  Shore  Side 
Facilities 

11:15  a.m.  No  host  cocktails 
12:00  p.m.  No  host  lunch  (cost  $15.00) 

2:00  p.m.  Resume  small  group 
discussions 

3:00  p.m.  General  session;  closing 
remarks,  adjournment 
Tentative  topics  of  discussion  for  the 
small  groups  are; 

a.  Platform  Self-Inspection  program 

b.  Low  water  problems 

c.  Zero  Tolerance 

d.  Drug  Testing 

e.  New  licensing  regulations 

f.  MARPOL  Annex  V 

g.  Liftboats,  Offshore  Supply  Vessels 
Persons  desiring  to  attend  the  program 

are  encouraged  to  provide  additional 
topics  for  consideration.  Preregistration 
for  the  program  is  required.  Contact  the 
below  named  officer  to  submit  topics  for 
discussion  and  to  obtain  registration 
forms.  Topic  suggestions  and  lunch 
reservations  must  be  received  by  4 
January  1989. 


DATE:  18  January  1989,  8:00  a.m.  to  5:00 
p.m. 

ADDRESS:  Sheraton-New  Orleans  Hotel. 
500  Canal  Street,  New  Orleans,  LA 
70130. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Robert  L  Knapp,  USCG,  c/o 
Commander  (mvs).  Eighth  Coast  Guard 
District,  Hale  Boggs  Federal  Building, 
Room  1341,  500  Camp  Street,  New 
Orleans,  LA  70130-3396;  telephone 
number  (504)  589-0271. 

Dated:  December  12, 1988. 

A.E.  Henn, 

Acting  Captain.  U.S.  Coast  Guard, 
Commander,  8th  Coast  Guard  District. 

(FR  Doc.  88-29625  Filed  12-23-88;  8:45  am) 
BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

Exempt  Organizations  Advisory 
Group;  Open  Meeting 

The  Exempt  Organizations  Advisory 
Group  will  meet  from  9:30  a.m.  to 
approximately  noontime  on  Tuesday, 
January  10, 1989.  The  meeting  will  be 
held  in  room  3313  of  the  Internal 
Revenue  Service  National  Office 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 

Among  the  agenda  items  for  the 
meeting  are  a  discussion  of  revised 


proposed  regulations  under  sections 
501(h)  and  4911  relating  to  lobbying 
activities  by  charitable  organizations; 
charitable  fundraising  solicitations  and 
the  requirements  of  Revenue  Ruling  67- 
246;  and  a  discussion  of  possible 
changes  to  the  annual  information  return 
reporting  requirements  for  exempt 
organizations  for  1989. 

The  meeting  will  be  open  to  the 
public,  althoui^  seating  will  be  limited. 
Opportunity  for  public  statements  will 
be  provided  at  the  end  of  the  meeting,  or 
at  other  appropriate  intervals,  to  the 
extent  that  time  permits. 

Brief  written  conunents  of  no  more 
than  two  double-spaced  pages  relating 
to  each  announced  agenda  topic  will  be 
accepted  from  members  of  the  public  by 
the  Service  for  consideration  as  a 
discussion  item  by  the  Advisory  Group. 
Comments  should  be  sent  by  January  5, 
1989,  to  the  Assistant  Commissioner 
(Employee  Plans  and  Exempt 
Organizations),  Attn:  EOCAG,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

For  additional  information  contact 
Robert  1.  Brauer,  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations),  telephone  (202) 
566-3171  (not  toll-free). 

Lawrence  B.  Gibbs, 

Commissioner. 

[FR  Doc.  88-29607  Filed  12-23-88;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act”  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 
Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  3:48  p.m.  on  Tuesday,  December  20, 
1988,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider:  (1)  A 


recommendation  regarding  certain 
delegations  of  authority  with  respect  to 
a  merger  type  transaction;  and  (2) 
matters  relating  to  an  assistance 
agreement  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive],  seconded  by  Mr. 
Robert  L  Clarke  (Comptroller  of  the 
Currency],  concurred  in  by  Chairman  L. 
William  Seidman,  that  Corporation 
business  required  its  consideration  of 
the  matters  in  less  than  seven  days’ 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 


consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c](2],  (c](4],  (c](8], 
(c](9](A](ii],  and  (c](9](B]  of  the 
“Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c](2],  (c](4],  (c](8], 
(c](9](A](ii],  and  (c](9](B]]. 

Dated:  December  21, 1988. 

Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  88-29674  Filed  12-22-88: 9:24  am] 
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